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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations ‘of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 





DISMISSAL—WITHDRAWAL OF PETITION 
(No. 5084) 


In re CHRIS BODKER, d/b/a BODKER DAIRY COMPANY. AMA 
Docket No. 24-2. Dismissed July 12, 1957, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5085) 


In re VINCENT W. KosuGA, SAM S. SIEGEL, AND NATIONAL PRO- 
DUCE DISTRIBUTORS, INC. CEA Docket No. 73. Decided July 
18, 1957. 


Proceeding Remanded to Referee 


Complainant has made freely available to respondents by virtue of the ruling 
in Jencks v. United States, 353 U.S. 657, transcripts of investigatory 
statements made by persons prior to their appearance as witnesses for 
complainant at hearing before referee but has not made available to re- 
spondents the statement of one person who did not appear as a witness 
at the hearing. The complainant had previously refused to make the 
transcripts available except to the referee for his examination and for 
disclosure by him to respondents of any material of impeachment value 
to respondents. Since respondents have gotten what they sought except 
for a statement not required by law to be made available to them, the 
proceeding is remanded to the referee for further hearing. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Lee A. Free- 
man, of Chicago, Illinois, and Mr. Michael A. Gurda, of Middletown, New 
York, for respondent Vincent W. Kosuga. Mr. Maz Chill, of Chicago, 
Illinois, for remaining respondents. Mr. John Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMANDING PROCEEDING TO REFEREE 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1). The respondents are charged 
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with attempting to manipulate, and with manipulating, the 
prices of onions in interstate commerce and for future delivery 
on or subject to the rules of the Chicago Mercantile Exchange. 


Following presentation of the complainant’s evidence at a 
hearing upon the complaint and answers the referee issued a re- 
port on May 3, 1957, recommending that the complaint be dis- 
missed and the proceeding terminated. The basis for the recom- 
mendation was the complainant’s refusal to furnish to the re- 
spondents transcripts of sworn testimony given before investi- 
gators of the Commodity Exchange Authority. The transcripts 
in question are those which cover the interrogation of Jack 
Kelly, LaCerne Dixon, William Gehring, Mike Minardo, Lyle 
Jordon, Veril Baldwin, and Carl Jarson. All these persons except 
Carl Jarson also testified at the administrative hearing upon the 
complaint and answers which was presided over by the referee. 
In response to a subpoena duces tecum issued by the referee to 
the Administrator, Commodity Exchange Authority, the com- 
plainant had offered to make the transcripts available to the 
referee for his examination and for disclosure by him of any ma- 
terials in the investigatory transcripts which he considered of 
impeachment value to the respondents. The respondents rejected 
such proffer and the refusal of the complainant to make the 
transcripts freely available to the respondents resulted in the 
referee’s report recommending that the complaint be dismissed. 

The complainant filed lengthy exceptions to the referee’s re- 
port on May 23, 1957. The respondents asked for and received 
permission to file answers to the complainant’s exceptions and 
also requested oral argument thereon. An answer to the com- 
plainant’s exceptions was received on June 17, 1957, together 
with a request for oral argument. 

On June 26, 1957, the complainant filed a statement referring 
to the decision of the United States Supreme Court in Jencks 
v. United States, 353 U.S. 657 (1957), in which the Court held 
that in a criminal case the defendant was entitled to inspect re- 
ports in the Government’s possession made by Government wit- 
nesses concerning matters to which the witnesses later testified 
at the trial. The statement says: “While we have some question 
as to whether the ruling in the Jencks case applies to adminis- 
trative proceedings, a decision on the merits in this proceeding 
is of paramount importance in the public interest. Accordingly, 
the Commodity Exchange Authority has requested and obtained 
from the Secretary of Agriculture authority to furnish to the 
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respondents or their counsel the transcripts of the sworn state- 
ments obtained by the Commodity Exchange Authority from 
those persons described in the referee’s subpena who were later 
called as witnesses in this proceeding.” The statement continues 
to recite that the transcripts of the investigatory statements of 
the persons listed in the subpoena, except Carl Jarson, had 
been transmitted to counsel for the respondents and the state- 
ment requests that the proceeding be remanded to the referee 
and the matter set down for further hearing. Counsel for the 
respondents in letters to the Judicial Officer objected to the 
complainant’s request to remand the proceeding. 


The referee’s recommendation for dismissal is based entirely 
upon the complainant’s refusal to make the investigatory state- 
ments freely available to the respondents. The statements have 
now been made available to the respondents because of the de- 
cision of the United States Supreme Court in the Jencks case 
and the proceeding should accordingly be remanded to the 
referee unless the complainant is also required to make available 
the results of the examination of Carl Jarson who has not testi- 
fied as a witness at the hearing and who apparently will not be 
called as a witness by the complainant since the complainant has 
completed its presentation of witnesses. Assuming that the rul- 
ing in the Jencks case applies in an administrative proceeding 
such as this, the ruling does not cover reports or investigatory 
examinations of persons who do not testify as witnesses in the 
proceeding. Jarson’s statements made pursuant to an investiga- 
tory subpoena even though after the issuance of the complaint 
were privileged under the regulations of the Department (7 
CFR 1.2) and we are not aware of any requirement of law that 
would compel access to such statements by the respondents. 


The respondents seek to urge now reasons for the dismissal 
of the complaint in addition to the basis of the referee’s recom- 
mendation. Argument upon these matters at this stage would 
be premature. In the light of the foregoing, we do not believe 
oral argument to be necessary now and the proceeding is re- 
manded to the referee for further hearing. 
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STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 5086) 


In re FRANK A. BERIGAN et al. P&S Docket No. 2165. Issued 
July 2, 1957, by Thomas J. Flavin, Judicial Officer. 


(No. 5087) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided July 15, 1957. 


Continuation of Rates and Charges 
Inasmuch as the parties are agreed, the respondent is authorized to continue 
assessing its current rates and charges up to and including January 1, 
1958. 
Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under the order issued on June 5, 1956 (15 
A.D. 625), authorizing assessment of the current schedule of 
rates and charges to and including August 1, 1957. 

On June 13, 1957, the respondent filed a petition requesting 
that the current schedule of rates and charges be extended until 
January 1, 1958. 

Prior to the issuance of the order of June 5, 1956, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 
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The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 

Inasmuch as the parties are agreed, the petition is granted 
and the respondent is authorized to continue assessing the cur- 
rent schedule of rates and charges during the life of this order. 
The respondent shall continue to file with the Livestock Di- 
vision the monthly reports required by prior orders herein. 


The respondent which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it be- 
come effective on August 2, 1957. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on August 2, 1957, and re- 
main in effect to and including January 1, 1958, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5088) 


In re FRED H. OLSON, d/b/a KIMBALL LIVESTOCK EXCHANGE. 
P&S Docket No. 2234. Decided July 16, 1957. 


Speculative Transactions of Employee— 
Accounts and Records—Cease and 
Desist—Consent Order 


Respondent admitted the allegations of the complaint and consented to tiie 
issuance of an order requiring him to cease and desist from the practices 
complained of and requiring him to keep proper accounts and records. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and 
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Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint charged respondent with violations of various sec- 
tions of the act and the regulations in connection with specula- 
tive transactions by one of respondent’s employees. Respondent 
has, since the filing of said complaint, dismissed said employee 
and, on May 24, 1957, filed an answer admitting the allegations 
contained in the complaint, waiving the right to an oral hearing 
and to the report of the examiner, and consenting to the issuance 
of an order, with findings of fact, requiring respondent to cease 
and desist from the practices complained of in the complaint 
and to keep accounts, books and records that will fully and 
correctly disclose all transactions involved in his business as a 
market agency and dealer. The officials of the Livestock Di- 
vision believe that the purposes of the act will be served ade- 
quately by the issuance of such an order and have recom- 
mended, through their attorney, that it be issued. 


FINDINGS OF FACT 


1. The Kimball Livestock Exchange stockyard, Kimball, 
South Dakota, hereinafter referred to as the stockyard, is now 
and was at all times mentioned herein a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for his own account, at the stockyard, 
and at all times mentioned herein was so registered. 


8. Respondent, at the stockyard, on or about 13 specified 
dates, and at divers other times during the period from Septem- 
ber 1, 1955, through January 31, 1956, sold livestock consigned 
to him for sale on a commission basis to Halsey Moses, ring- 
man employee of respondent, who is registered with the Secre- 
tary to operate as a dealer at other stockyards and who pur- 
chased the livestock for speculative purposes. 


4. Respondent, in most of the transactions referred to in 
Finding of Fact 3 above, issued accounts of sale showing the 
false and incorrect name of the Kimball Livestock Exchange 
and various account designations as the names of the purchasers 
of the livestock instead of the name of said Halsey Moses. Copies 
of such false and incorrect accounts of sale were made a part 
of the accounts and records of respondent. 
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CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
it is concluded that respondent has violated sections 304, 307, 
312(a) and 401 of the act, and sections 201.43, 201.57, 201.60 
and 201.66 of the regulations. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued that will require re- 
spondent to cease and desist from the practices complained of, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep accounts, records and memoranda that 
will fully and correctly disclose all transactions involved in his 
business as a market agency and as a dealer. 

This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties. 


(No. 5089) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS 
IN THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. 
P&S Docket No. 1146. Decided July 26, 1957. 


Continuation of Rates and Charges 
Respondents’ current commission charges are continued in effect to and in- 
cluding September 15, 1957. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Milton E. Sahn, of Bernhardt, Sahn, Shapiro & Epstein, of New 


York, New York, for respondents. 


Decision by True D. Morse, Acting Secretary 


ORDER 


This is a rate proceeding under the Packers and Stockyards 


Act, 1921, as amended. 
The respondents are now operating under an order issued 
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June 2, 1955 (14 A.D. 487), continuing in effect to and includ- 
ing August 1, 1957, the commission charges authorized by an 
order issued March 29, 1951 (10 A.D. 351). 

On May 1, 1957, the respondents, by their attorneys, filed a 
petition requesting that the order issued May 29, 1951, be modi- 
fied to authorize certain increases in the current commission 
charges. Notice of this petition and its contents was published 
in the Federal Register on May 9, 1957 (22 F.R. 3262), and 
an apportunity was afforded interested persons to indicate a 
desire to be heard in the matter. Objections to the petition were 
filed on behalf of Inter-County Farmers Cooperative Associa- 
tion, Inc., Nearby States Live Poultry Shippers, Inc., and the 
Association of Poultry Slaughter House Operators, Inc., and 
the two latter organizations requested an oral hearing in the 
matter. 

On May 28, 1957, the Livestock Division, Agricultural Mar- 
keting Service, filed a request that the time within which to 
file an answer to the respondents’ petition be extended to and 
including July 29, 1957, because it had not completed its analy- 
sis of the modifications in the current commission charges re- 
quested by the respondents. An order was issued May 29, 1957, 
granting this request. 

On July 10, 1957, a supplemental petition was filed on behalf 
of the respondents requesting that an order be issued granting 
the increases in the commission charges requested in the peti- 
tion, or some portion thereof, on a temporary basis until the 
final order is issued in this matter. 

On July 26, 1957, the Livestock Division filed a document in 
which it stated that on July 8, 1957, an informal conference at- 
tended by representatives of the Division, the respondents, and 
those who filed objections to the petition, was held in New York 
City; that it was agreed at the conference that certain informa- 
tion concerning the operations of the respondents would be fur- 
nished to those who objected to the petition and that the 
objectors would file amended statements within 14 days after 
receipt of the information; that this information was mailed 
to the objectors on July 17, 1957; that it was also agreed at the 
conference that the respondents would have an opportunity to 
file a reply to the amended statements; and that it is antici- 
pated that these informal procedures will not be completed be- 
fore August 15, 1957. In view of these circumstances, the 
Livestock Division requested that the time within which an an- 
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swer to the respondents’ petition may be filed be further ex- 
tended to and including August 30, 1957. The Livestock Division 
also stated that it was its view that the supplemental petition 
filed July 10, 1957, should be denied and that the current com- 
mission charges should be extended until an informal agreement 
has been reached or until a hearing has been held in connection 
with this matter. The Division recommended that the current 
commission charges be continued in effect to and including Sep- 
tember 15, 1957, unless modified or extended before that date, 
and that the requirement of prior orders that the respondents 
keep accurate and detailed records of expenditures for “business 
getting and maintaining” be continued in effect. 


In view of the above circumstances, the supplemental petition 
filed July 10, 1957, is denied. The current commission charges, 
which are set forth in the order issued March 29, 1951 (10 A.D. 
351), are continued in effect to and including September 15, 
1957, unless modified or extended by further order before the 
latter date. The respondents shall keep accurate and detailed 
records of expenditures for “business getting and maintaining.” 
The time within which an answer to the respondents’ petition 
may be filed is extended to and including August 30, 1957. 


Prior to the issuance of the order of March 29, 1951, authoriz- 
ing the current commission charges, notice of the petition there- 
for was published in the Federal Register and opportunity was 
afforded interested persons to indicate a desire to be heard in 
the matter. Inasmuch as this order does not involve an increase 
in commission charges lawfully prescribed by the Secretary or 
any rates or charges for services not heretofore covered by or- 
der, it is found that further notice and public procedure on this 
order are unnecessary. 


The order issued on June 2, 1955, continued the current com- 
mission charges in effect to and including August 1, 1957. This 
order should be made effective upon the expiration of the order 
of June 2, 1955. Any undue delay in making this order effective 
may adversely affect the marketing of live poultry. The Packers 
and Stockyards Act provides that orders of this nature shall 
not become effective in less than five days after their date. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 


This order shall become effective on August 2, 1957. Copies 
hereof shall be served upon the Livestock Division, the respond- 








674 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 674 


ents, and the organizations which filed objections to the petition 
filed on May 1, 1957. 


(No. 5090) 


GEORGE D. CARTER v. EARL SMITH. PACA Docket No. 7034. De- 
cided July 1, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 15, 1957. Com- 
plainant seeks an award of reparation in the amount of $580.13, 
the alleged purchase price of one lot of potatoes and onions sold 
and delivered to respondent in November 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant April 29, 1957. A copy of the re- 
port of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George D. 
Carter and Marjorie S. Carter, doing business as George D. 
Carter, whose address is P. O. Box 1031, Scottsbluff, Nebraska. 


2. Respondent is an individual, Ear] Smith, whose address 
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is 615 North Chestnut, Harrison, Arkansas. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about November 18, 1956, in the course of inter- 
state commerce, complainant sold to respondent a mixed truck- 
load of potatoes and onions, at the prices indicated below, f.o.b. 
Scottsbluff, Nebraska: 





25 100-lb. bags US#1 potatoes at $2.10 per cwt $52.50 
50 100-lb. bags US#2 potatoes at 1.70 per cwt 85.00 
100 25-lb. bags US#2 potatoes at 2.10 per cwt 52.50 
100 10-lb. bags US#1 potatoes at 2.80 per cwt 28.00 
150 10-lb. bags US#2 potatoes at 2.40 per cwt 36.00 
355 50-lb. bags Sortout potatoes at 1.45 per cwt 257.38 
100 25-lb. bags Sortout potatoes at 1.50 per cwt 37.50 
25 50-lb. bags Yellow onions at 1.25 per bag 31.25 

Total $580.13 


4. Potatoes and onions meeting the specifications of the con- 
tract were shipped by truck from Scottsbluff, Nebraska, to re- 
spondent at Harrison, Arkansas, and upon their arrival at des- 
tination were accepted by respondent without complaint. 


5. The total purchase price of the truckload of potatoes and 
onions is $580.13, of which $100 has been paid by respondent to 
complainant. 


6. The formal complaint was filed on April 15, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the truckload of potatoes and onions is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $480.13, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $480.13, with interest thereon 
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at the rate of 5 percent per annum from December 1, 1956, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5091) 


ECUADORIAN FRUIT IMPORT CORPORATION v. MONTE STULBERG. 
PACA Docket No. 7029. Decided July 1, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed January 21, 1957. The 
formal complaint was filed April 1, 1957. Complainant seeks an 
award of reparation in the amount of $3,496.52, the alleged 
balance of the purchase price of five truckloads of bananas sold 
and delivered to respondent during April, May and July, 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant April 17, 1957. A copy of the re- 
port of investigation and a copy of the formal complaint were 
served upon respondent April 18, 1957. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Ecuadorian Fruit Import Corporation, is a 


sea 
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corporation whose address is 527 Lexington Avenue, New York, 
New York. 


2. Respondent is an individual, Monte Stulberg, whose ad- 
dress is 1700 Crotona Park East, Bronx, New York. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent, f.o.b. shipping point, four lots of bananas on the 
dates and terms indicated: 


Date Quantity Unit Price Inv. Price Loading Charge Total 
4/18/56 22,960 Ibs. $6.00 cwt $1,377.60 $22.96 $1,400.56 
5/2/56 8,130 Ibs. $6.50 cwt 528.45 8.13 536.58 
5/9/56 300 boxes $2.75 each 825.00 
7/26/56 8,200 Ibs. $5.25 cwt 430.50 8.20 438.70 





Total $3,200.84 


4. Four lots of bananas meeting the specifications of the 
foregoing contracts were shipped by truck from a loading point 
in the State of Pennsylvania to respondent at New York, New 
York. Respondent, in each instance, accepted the bananas upon 
their arrival at destination, and made no complaint with refer- 
ence thereto. 


5. The total purchase price of the four lots of bananas is 
$3,200.84, less an allowance of 58 cents on the invoice of May 
2, 1956, or $3,200.26, of which only $584 has been paid by re- 
spondent to complainant, leaving a balance of $2,616.26 due and 
owing complainant. 


6. An informal complaint was filed on January 21, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In its complaint, complainant is seeking reparation for dam- 
ages allegedly suffered in five transactions with respondent. One 
of these transactions occurred on or about April 4, 1956, when 
complainant sold bananas to respondent at an agreed purchase 
price of $880.26. The informal complaint herein was filed Jan- 
uary 21, 1957. The above transaction took place on or about 
April 4, 1956, more than 9 months before the informal com- 
plaint was filed. Since the complaint on this particular trans- 
action was not filed within the required 9-month period, the 
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Secretary is without jurisdiction to award reparation thereon. 
The complaint regarding the other transactions was filed within 
the prescribed period. 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the four lots of bananas is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,616.26, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,616.26, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1956, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5092) 


FRANK KENWORTHY COMPANY v. A. S. ARENSON PRODUCE COM- 
PANY. PACA Docket No. 7031. Decided July 1, 1957. 


Failure to Pay—Default 
Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 
Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. John 
F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 4, 1957. Com- 
plainant seeks an award of reparation in the amount of $2,590.- 
51, the aggregate adjusted purchase price of two carloads of 
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potatoes and two truckloads of potatoes and onions allegedly 
sold and delivered to respondent in August 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant April 19, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent April 20, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, Albert S. Arenson, doing 
business as A. S. Arenson Produce Company, whose address is 
1104 Sycamore Street, Waterloo, Iowa. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent, on the dates indicated, the following potatoes and 
onions. Unless otherwise indicated, the sales were on a delivered 
basis. 


Date 
1956 Quality Produce Unit Price Total 
Aug. 10 360 bags US#2 potatoes $4.00 per bag $1,440.00 
Aug. 17 360 bags US#2 potatoes 3.00 per bag 1,080.00 
Aug. 18 75 bags US#1 yellow 
onions 2.25 per bag) 
600 25 Ib. bags red potatoes 2.85 per cwt) 
225 50 lb. bags red potatoes 2.65 per cwt) 894.38 
Aug. 21 100 bags Jumbo yellow 
onions 2.25 per bag ) 
75 bags Colo. Gem 
potatoes 1.75 per bag f.o.b.) 
175 bags Utility red 


potatoes 2.00 per bag f.o.b.) 706.25 


$4,120.63 
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4. Potatoes meeting the specifications of the contracts of 
August 10 and August 17, 1956, were shipped in cars ART 
52741 and NP 91623 from loading points in the State of Wash- 
ington to respondent at Waterloo, Iowa, and potatoes and 
onions meeting the specifications of the contracts of August 18 
and August 21, 1956, were shipped by truck from loading points 
in the State of Colorado to respondent at Waterloo, Iowa. In 
all instances, the shipments were accepted at destination by re- 
spondent without complaint. 


5. On August 21, 1956, the price of the potatoes covered 
by the contract of August 10, 1956, was reduced by complainant 
to $3.75 per bag, or $1,350, delivered. 


6. Respondent paid freight charges on car ART 52741 in 
the amount of $608.31, and on car NP 91623 in the amount of 
$612.94. Respondent also paid trucking charges in the amount 
of $185.40 on the potatoes and onions of the August 18, 1956, 
transaction, and $33.47 on the 100 bags of yellow onions of the 
August 21, 1956, transaction. 


7. The amount due from respondent to complainant is $2,- 
590.51, no part of which has been paid. 


8. The formal complaint was filed on April 4, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the 
amount due for the two carloads of potatoes and two truckloads 
of potatoes and onions is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$2,590.51, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,590.51, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1956, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties, 
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(No. 5093) 


UNITED FRUIT AND PRODUCE COMPANY v. ASLAN & GIRAZIAN. 
PACA Docket No. 6669. Decided July 1, 1957. 


Breach of Contract—Failure to 
Deliver—Damages 


The contract between the parties required respondent to deliver three car- 
loads of grapes to complainant. Since no delivery was made, respondent 
is liable for the difference between the contract price and the market 
value of the grapes at the time they should have been delivered. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. John E. Shepard, 
of Selma, California, for respondent. Mr. William L. Anderson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received March 21, 1955, 
and the formal complaint was filed October 7, 1955. Complain- 
ant seeks to recover the sum of $1,716, or in the alternative 
the sum of $2,106, as damageg alleged to have been sustained 
by reason of respondent’s failure to deliver three carloads of 
grapes. 

A copy of the Department’s report of investigation was served 
upon complainant November 21, 1955. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent November 23, 1955. 


Respondent filed an answer January 3, 1956, wherein it denies 
that it was under any legal obligation to deliver three carloads 
of grapes to complainant, or that complainant sustained any 
damages by reason of respondent’s failure to deliver said grapes. 


An oral hearing was held in Fresno, California, on Septem- 
ber 19, 1956. Complainant did not appear and was not repre- 
sented at the hearing. The depositions of Louis Lerner and Tom 
Lange were received in evidence on behalf of complainant. Re- 
spondent was represented by counsel. 


FINDINGS OF FACT 
1. Complainant, United Fruit and Produce Company, is a 





682 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 681 


partnership composed of Louis Lerner, Rose Lerner, Donald 
Lerner, Carol Susan Lerner, Abe Fine, and Harry Fine. Com- 
plainant’s address is 55-59 Produce Row, St. Louis, Missouri. 


2. Respondent, Aslan & Girazian, is a partnership composed 
of Harry Aslan and Vaughn Girazian whose address is P. O. 
Box 213, Kingsburg, California. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On December 30, 1954, complainant, by Louis Lerner, and 
respondent, by Harry Aslan, acting through Tom Lange of the 
brokerage firm of Brown and Loe, negotiated by telephone for 
the sale of three cars of U.S. No. 1, well within, Emperor 
grapes, consisting of approximately 3,120 lugs at $2.45 per lug, 
f.o.b. Exeter, California, for delivery in January 1955, 

4. On December 30, 1954, Tom Lange sent to respondent a 
broker’s memorandum of sale setting forth the terms showing 
an unconditional sale of these grapes. 


5. On December 31, 1954, Harry Aslan notified Tom Lange 
by telephone that at the time he was negotiating for the sale of 
these grapes his partner, Vaughn Girazian, had already sold 
them to another customer, and that they could not, therefore, 
be delivered to complainant. 


6. On January 3, or 4, 1955, respondent received the broker’s 
memorandum of sale, and on January 5, 1955, Harry Aslan 
returned the same to Tom Lange again explaining respondent’s 
position. 

7. The brokers, Brown and Loe, sent telegrams to Harry 
Aslan on January 13, 25, and 26, 1955, advising him to the 
effect that unless respondent made delivery of the grapes, com- 
plainant would be compelled to purchase replacement grapes 
and hold respondent liable for any difference in price. Respond- 
ent made no effort to comply with complainant’s demand for 
delivery. 


8. On January 25, 29, and 31, 1955, complainant purchased 
from Midstate Horticultural Company, Inc., Fresno, California, 
three cars of U.S. No. 1, well within, Emperor grapes consisting 
of 1,000 lugs per car at $3.00 per lug, f.o.b. Fresno, California. 
The market value of U.S. No. 1, well within, Emperor grapes, 
f.o.b. Fresno, California, on January 31, 1955, was $3.00— 
$3.25 per lug. 
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9. The informal complaint was filed on March 21, 1955, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


Respondent defends this action on two grounds (1) that the 
sales to complainant were conditioned upon the availability of 
the grapes, and (2) the failure of complainant to mitigate its 
damages by promptly purchasing other grapes on the open 
market. Neither of these defenses is sufficient. 


In this transaction the brokerage firm of Brown and Loe was 
acting as the agent of both the complainant and the respondent. 
Hence the memorandum of sale became the act and memoran- 
dum of both parties. Harcourt-Greene Co. v. Penn. Macaroni 
Co., 6 A.D. 257 (1947). Louis Lerner and Tom Lange testified 
that Harry Aslan had not conditioned the sale upon the avail- 
ability of the grapes. In view of this testimony and the fact 
that the memorandum of sale reflected no such condition, re- 
spondent had the burden of proving that it did not agree to 
sell the grapes unconditionally. Morris Goldman, Inc. v. Mathew 
Mercurio, 8 A.D. 609 (1949). 


The evidence shows that Aslan was extremely reluctant to 
make a firm commitment with respect to these three cars of 
grapes. There is no reason to doubt his testimony and that of 
Vaughn Girazian that at the time the former was negotiating 
for the sale of these grapes to complainant, the latter had al- 
ready sold, or was in the process of selling them to another 
customer. Aslan’s testimony that he explained this as a possi- 
bility to Lange who passed it on to Lerner is in direct conffct 
with the testimony of these witnesses. Respondent was unable 
to produce any substantial evidence in support of Aslan’s version 
of his conversation with Lange. Actually there is some evidence 
which tends to indicate that fie did not make it plain to Lange 
that the sale was conditioned upon the availability of the grapes. 
The fact that he telephoned Lange on December 31, 1954, in- 
stead of using some less urgent means of communication is not 
particularly significant. However, the fact that he did not take 
a firm stand on the subject in his letter of January 5, 1955, 
seems unusual. But, it is sufficient to conclude that the re- 
spondent has failed to meet the burden of proof which it had. 


Respondent contends apparently that complainant was obliged 
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to purchase grapes elsewhere as soon as it received word of 
what had occurred. This contention is without merit. A repudi- 
ation of a contract or an anticipatory breach thereof does not 
accelerate the time fixed for performance, and the proper meas- 
ure of damages is the same as if the breach had not occurred 
until the time fixed in the contract for its performance. Denunzio 
Fruit Co. v. Associated Distributors, 79 F. Supp. 117, 7 A.D. 
1009 (1948); Dunn-Jarson Co. v. S. S. Coachman & Sons, 5 
A.D. 101 (1946). The measure of damages for nondelivery of 
goods is the difference between the contract price and the mar- 
ket price at the time the goods should have been delivered. 
La Rosa & Ray v. Elienne Lindsay Fruit Co., et al., 11 A.D. 173 
(1952) ; Maurice Kellerman v. L. Gillarde Company and Ritter 
and Post, 8 A.D. 1347 (1949). 


The memorandum of sale in this case provides for delivery in 
January, and recites that storage charges are paid until Febru- 
ary 1, 1955. These charges, according to the evidence, were re- 
flected in the purchase price. Thus the parties contemplated that 
delivery would be made by January 31, 1955. 


On each of the days January 25, 29, and 31, 1955, complain- 
ant purchased from Midstate Horticultural Company, Inc., 
Fresno, California, a car of U.S. No. 1, well within, Emperor 
grapes consisting of 1,000 lugs per car at $3 per lug, f.o.b. 
California. These grapes were comparable to those specified 
in the contract and were purchased by complainant as replace- 
ments for those respondent failed to deliver. The official Federal- 
State market news reports for January 25, 28, and 31, 1955, 
there being no market news report for January 29, 1955, indi- 
cate that on these dates, on shipments from Fresno, California, 
U.S. No. 1 or better Emperor grapes were selling at prices 
ranging from $2.90 to $3.25, f.o.b. shipping point, storage 
charges paid. The price of $3 per lug paid by complainant for 
the replacement purchases conforms with the market prices re- 
ported in the official market news reports. Accordingly, we con- 
clude that the market value of the grapes which respondent 
should have delivered to complainant on or before January 31, 
1955, was $3 per lug. The contract required respondent to ship 
to complainant three carloads of grapes, consisting of 3,120 
lugs, at a total purchase price of $7,644. The market value of 
the grapes was $3 per lug or a total value of $9,360. Accord- 
ingly, the difference between the contract price and the market 
value the grapes would have had if they had been delivered is 
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$1,716. Respondent’s failure to pay this amount to complainant 
is in violation of section 2 of the act. Accordingly, reparation 
in the amount of $1,716, plus interest, should be awarded com- 
plainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,716, with in- 
terest thereon at the rate of 5 percent per annum from February 
1, 1955, until paid. 

The facts and circumstances herein shall be published. Copies 
hereof shall be served upon the parties. 


(No. 5094) 


WESLEY PRILLWITZ v. ARTHUR J. THIELE. PACA Docket No. 
6844. Decided July 8, 1957. 


Purchase After Inspection—Liability 


Respondent purchased the apples after inspection or opportunity for inspec- 
tion and therefore is liable for the total purchase price. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed May 7, 1956, complainant 
seeks to recover the balance of the purchase price of 325 crates 
of apples sold to respondent in March 1955 for a total contract 
price of $893.75. Complainant alleges that respondent made an 
advance payment of $400 on the purchase price and subse- 
quently paid $28.50, but has failed and refused to pay the bal- 
ance of $465.25, for which sum reparation is sought. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent June 1, 1956. A copy of the investigation report was 
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served upon complainant May 29, 1956. Respondent’s answer 
to the complaint was filed July 24, 1956. Respondent does not 
deny in his answer that he purchased the apples in question, 
but challenges the Secretary’s jurisdiction to determine the 
issue of this case since the apples were sold and purchased 
within the State of Michigan. Respondent indicates in the an- 
swer that some offer of settlement was made to complainant 
and states that the offer “still stands good, although I haven’t 
the money now.” 


The amount involved in this proceeding is under $500 and 
the issues, therefore, were submitted under the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to this procedure, complainant filed an 
opening statement of facts on August 15, 1956. Respondent was 
given time to file an answering statement, but no answering 
statement was filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Wesley Prillwitz, whose ad- 
dress is Route #1, Eau Claire, Michigan. 


2. Respondent is an individual, Arthur J. Thiele, whose ad- 
dress is 301 North Mechanic Street, Berrien Springs, Michigan. 
At the time of this transaction, respondent was not licensed un- 
der the act but was subject to license. A license was issued to 
respondent on January 13, 1956, upon payment of the annual 
fee and accrued arrearage to cover the transaction in question. 


8. On or about March 3, 1955, contemplating shipment of 
the commodity in interstate commerce, complainant sold to re- 
spondent 325 crates of Red Rome apples which were in storage 
at Silver Mill Frozen Foods, Inc., Eau Claire, Michigan, at an 
agreed price of $2.75 per crate, for a total purchase price of 
$893.75 f.o.b. storage plant. 


4. As a special agreement, respondent was to pay and did 
make an advance payment of $400, which was to be used to 
pay for the last apples removed from storage by respondent. 
Respondent was to pay for the apples as they were removed 
from the storage plant. It was further agreed that a charge of 
75 cents would be made for each empty crate which was not 
returned to complainant, which would also be deducted from 


the advance payment. 
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5. On March 3, 1955, upon complainant’s authorization the 
325 crates of Red Rome apples were transferred and made 
available to respondent by the cold storage plant. Complainant 
was to pay storage to the time of transfer of the fruit to re- 
spondent, and respondent was to pay storage thereafter to the 
time of removal of the apples. 


6. Between March 3, 1955, and April 26, 1955, respondent 
removed from storage a total of 156 crates of apples, but made 
no payments for the apples, except for 10 crates removed from 
storage on March 16, 1955, for which respondent paid $28.50. 
This was an overcharge of 10 cents per crate, or a total of 
$1.00, for which respondent has been given credit. 


7. On or about May 31, 1955, the balance of 169 crates of 
apples remaining in storage were transferred back to complain- 
ant at the cold storage plant without complainant’s knowledge 
or consent. On or about June 20, 1955, respondent notified com- 
plainant that he could not use the balance of the apples. These 
apples were subsequently dumped by Silver Mill Frozen Foods, 
Inc. 


8. Respondent has paid complainant a total of $428.50 on the 
purchase price of the apples, and there remains due and owing 
to complainant from respondent the sum of $465.25. 


9. An informal complaint was filed with the Department on 
September 22, 1955, which was within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


We shall first discuss the jurisdictional question raised by 
respondent. Respondent contends that the Secretary is without 
jurisdiction to determine the issues in this case because the 
apples were bought and sold within the State of Michigan. Ac- 
cording to the report of investigation, respondent told a Depart- 
ment investigator that the apples were purchased with the in- 
tention of selling all of them to his South Bend, Indiana, trade. 
Although respondent had no records of his disposition of the ap- 
ples to show the investigator, from the information contained 
in the file, it appears that this case is within the Secretary’s 
jurisdiction under the act, for the reason that the purchase by 
respondent was made in contemplation of interstate shipment. 


While respondent in his answer did not deny the transaction 
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as alleged in the complaint, he stated at the time of the investi- 
gation that he never agreed to purchase the entire lot of apples. 
He stated that he told complainant at the time respondent ex- 
amined the apples in cold storage that he would try some of 
the fruit and if it proved satisfactory there was a probability 
the entire lot could be moved. Respondent claims he informed 
the complainant that if he could handle the entire lot he would 
notify complainant within a couple of weeks. If this is a true 
statement of the facts of the transaction, it is indeed strange 
that respondent made no such claims in his answer to the 
complaint. In any event, respondent has submitted no supporting 
evidence to establish his position. 


There is attached to the report of investigation as Exhibit 1 
a letter to the Department from the manager of Silver Mill 
Frozen Foods, Inc., in which he states that respondent came 
into the cold storage plant and looked at the apples and ex- 
pressed a wish to purchase them. He further states that the 
entire lot of 325 crates was transferred to respondent on March 
8, 1955, on transfer ticket No. 1172. These facts are consistent 
with complainant’s contention that all of the apples were sold 
to respondent on March 3rd. Respondent’s claim that the fruit 
was represented by complainant as being of a high color and 
exceptionally good quality considering the length of time in 
storage, but that he found “the color was not what it was sup- 
posed to be,” is without merit, since respondent admittedly in- 
spected the apples in storage at the time the transaction was 
entered into. Although he claims he made only a casual inspec- 
tion, he had ample opportunity to inspect the fruit, and it ap- 
pears from respondent’s actions that he was satisfied with the 
apples he examined at the cold storage plant. 


Based upon the evidence in this case, we conclude that re- 
spondent purchased the 325 crates of apples as alleged, for the 
agreed total purchase price of $893.75; that the apples were de- 
livered to and accepted by respondent; and that respondent has 
failed to pay the full contract price. Complainant had completely 
performed his part of the contract and had no further obliga- 
tion with respect to the apples or the transaction. The apples 
were respondent’s property after March 3, 1955, and whatever 
happened thereafter with respect to the fruit was respondent’s 
responsibility. Complainant is entitled to the full purchase price 
of $893.75. Respondent’s failure to pay the total amount due 
complainant is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $465.25, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $465.25, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5095) 


DERON DASHER v. T. H. LAND. PACA Docket No. 7035. Decided 
July 9, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Turner & Symmes, of Jesup, Georgia, for complainant. Mr. John F. Miller, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 25, 1956. The 
formal complaint was filed April 1, 1957. Complainant seeks 
an award of reparation in the amount of $96, the alleged pur- 
chase price of 256 watermelons sold and delivered to respondent 
in June 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant April 25, 1957. A copy of the re- 
port of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Deron Dasher, doing busi- 
ness in his own name, whose address is Screven, Georgia. 


2. Respondent is an individual, T. H. Land, doing business 
in his own name, whose address is Route 4, Lincolnton, North 
Carolina. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or about June 27, 1956, in the course of interstate 
commerce, complainant sold to respondent 256 watermelons at 
3714¢ per melon for an agreed purchase price of $96. Respond- 
ent accepted the watermelons and made no complaint with ref- 
erence thereto. Complainant had transported the watermelons 
from Screven, Georgia, to Columbia, South Carolina, where 
they were sold to respondent. 


4, Although requested to do so, respondent has failed and 
refused to pay to complainant any part of the $96, the agreed 
purchase price of the watermelons. 


5. An informal complaint was filed on July 25, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 C.F.R. 
47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the shipment of watermelons is in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $96, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $96, with interest thereon at 
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the rate of 5 percent per annum from July 1, 1956, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5096) 


ECUARDORIAN FRUIT IMPORT CORPORATION v. WILLIAM CHASKIN. 
PACA Docket No. 7048. Decided July 9, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 9, 1957. Com- 
plainant seeks an award of reparation in the amount of $3,447.- 
11, which is alleged to be the balance of the purchase price of 
four lots of bananas sold by complainant to respondent in 
November 1956. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant April 30, 1957. A copy 
of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ecuadorian Fruit Import Corporation, is a 
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corporation whose address is 527 Lexington Avenue, New York, 
New York. 


2. Respondent is an individual, William Chaskin, doing busi- 
ness in his own name, whose address is 465 East 172nd Street, 
New York, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. During November 1956, in the course of interstate com- 
merce, complainant sold to respondent four truckloads of ba- 
nanas, f.o.b. Philadelphia, Pennsylvania, on the dates and terms 
as follows: 

Date Loading 

1956 Weight Unit Price Extension Charge Total 
Nov. 4 28,090 Ibs. at $6.00 per cwt $1,685.40 $28.09 $1,713.49 
Nov. 13 21,060 Ibs. at $6.00 per cwt $1,263.60 $21.06 $1,284.66 
Nov. 26 24,700 Ibs. at $6.00 per cwt $1,482.00 $24.70 $1,506.70 
Nov. 28 21,260 Ibs. at $6.00 per cwt $1,275.60 $21.26 $1,296.86 


$5,801.71 


4. During the month of November, complainant shipped by 
truck from Philadelphia, Pennsylvania, to New York, New 
York, bananas meeting the requirements of the contract. Re- 
spondent accepted the bananas upon their arrival at destination 
and made no complaint with reference thereto. 


5. The total purchase price of the four truckloads of ba- 
nanas is $5,801.71, of which amount respondent has paid only 
$1,650. Respondent was also granted an allowance of $704.60, 
thereby leaving a balance of $3,447.11 due and owing com- 
plainant for the bananas. 


6. The formal complaint was filed on April 9, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the four truckloads of bananas is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $3,447.11, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,447.11, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1956, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5097) 


WERNIKOFF Bros. Co., INC. v. NEPTUNE FARMERS EXCHANGE. 
PACA Docket No. 6747. Decided July 9, 1957. 


Jurisdiction of the Secretary—Failure to Pay 


The sale to respondent was part of a continuing movement of the water- 
melons in interstate commerce and, therefore, the transaction is within 
the jurisdiction of the Secretary. Respondent is ordered to pay complain- 
ant the amount claimed. 


Mr. Judah Gribetz, of Bernstein, Weiss, Tomson, Hammer & Partner, of New 
York, New York, for complainant. Mr. George Skokos, of Asbury Park, 
New Jersey, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed February 13, 1956, com- 
plainant seeks to recover $543.75, the balance of the purchase 
price of 1,225 watermelons allegedly sold to respondent on June 
80, 1955, at 75 cents per melon delivered, and $898.38, the bal- 
ance of the purchase price of mixed produce allegedly sold to 
respondent in December 1954. 


A copy of the Department’s report of investigation was 
served upon complainant March 6, 1956. On the following day, 
respondent was served with a copy of the formal complaint and 
a copy of the report of investigation. 

Respondent’s answer to the complaint was filed March 27, 
1956, and contained a request for oral hearing. As a separate 
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defense, respondent alleges that the commodities listed in the 
complaint were purchased in New Jersey for use in New Jersey 
and were not involved in interstate commerce. 

An oral hearing was held at New York, New York, on April 
25, 1957, at which complainant was represented by counsel. No 
witnesses appeared for respondent and he was not represented 
at the hearing. Complainant’s counsel stated for the record 
that complainant was withdrawing its second cause of action 
involving the sum of $898.38, the balance of the purchase price 
of mixed produce allegedly sold to respondent. 

After offering in evidence the complaint and Exhibit No. 1 
attached thereto, complainant rested. In the absence of any oral 
testimony by either side, the matter is for disposition based 
upon the formal complaint and Exhibit No. 1 attached thereto, 
and the Department’s report of investigation. 


FINDINGS OF FACT 


1. Complainant, Wernikoff Bros. Co., Inc., is a corporation 
whose address is 210 Miller Street, Newark, New Jersey. 


2. Respondent is an individual, Ralph Napoli, doing business 
as Neptune Farmers Exchange, whose address is 7th and Atkins 
Avenues, Neptune, New Jersey. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was subject to license. 


3. On or about June 30, 1955, in the course of interstate 
commerce, complainant sold to respondent 1,225 watermelons at 
an agreed purchase price of 75 cents per melon, delivered, or a 
total of $918.75. 


4. The watermelons sold by complainant to respondent had 
been shipped to complainant from the State of Florida by Hy- 
man Levinson, 1309 East Washington Street, Orlando, Florida. 


5. On or about June 30, 1955, complainant shipped by truck 
from Newark, New Jersey, to respondent at Neptune, New 
Jersey, the kind, quality, and size of watermelons called for by 
the contract between the parties, and in the manner agreed 


upon. 


6. Respondent accepted the shipment of watermelons upon 
its arrival at destination. Respondent paid the truck driver 
freight charges amounting to $375. 
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7. There is now due and owing to complainant by respond- 
ent the difference between the agreed purchase price of the 
watermelons, $918.75, and the trucking charges paid by respond- 
ent, $375, or $543.75, no part of which has been paid. 


8. The formal complaint was filed February 13, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the formal complaint filed herein, complainant sets forth 
two causes of action. In the first cause of action, complainant 
seeks reparation in the amount of $543.75, the balance of the 
purchase price of watermelons allegedly sold to respondent on 
June 30, 1955. In the second cause of action, complainant seeks 
reparation in the amount of $898.38, the balance of the purchase 
price of mixed produce allegedly sold to respondent in December 
1954. At the oral hearing held in this proceeding in New York, 
New York, on April 5, 1957, complainant appeared and with- 
drew its second cause of action. Accordingly, the complaint as 
to complainant’s second cause of action relating to the sale of 
mixed produce should be dismissed. 


In its answer, respondent, as a separate defense, alleges that 
the sale of watermelons was not involved in interstate com- 
merce and, therefore, there was no violation of section 2 of the 
act. However, the evidence of record reveals that the water- 
melons complainant sold to respondent had been shipped to com- 
plainant in the course of interstate commerce from the State 
of Florida. The watermelons were clearly in interstate commerce 
when shipped to complainant from Florida and we believe they 
retained their interstate character when sold by complainant 
to respondent. The case of Wycoff Company v. Public Service 
Commission of Utah, 195 F.(2d) 252 (1951), is clearly in point. 
The court in this case stated: 


“As stated by the Supreme Court in United States v. Erie 
R.R. Company, 280 U.S. 98, 50 S. Ct. 51, 58, 74 L. Ed. 187, 
‘the nature of the shipment is not dependent upon the 
question when or to whom the title passes...’ or whether 
‘the transaction is negotiated or completed under a local 
bill of lading which is wholly interstate, ...’ nor yet ‘by the 
fact that there may be a detention before or after the ship- 
ment on the local bill of lading.’ If there is a continuing in- 
tention that the goods shall be transported until they reach 
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a designated place, the entire transportation is a continuing 
one, notwithstanding that there may be a temporary stop- 
page enroute for a particular purpose. In Walling v. Jack- 
sonville Paper Company, 317 U.S. 564, 63 S. Ct. 332, 335, 
87 L. Ed. 460, the Supreme Court reaffirmed these princi- 
ples in the following language: ‘If the halt in the move- 
ment of the goods is a convenient intermediate step in the 
process of getting them to their final destination, they re- 
main “in commerce” until they reach those points.’ ” 


See also Kornblum & Co. v. New York Export Co., Inc., 15 A.D. 
719 (1956), and cases cited therein. It is our conclusion that 
the sale of the watermelons from complainant to respondent 
was part of a continuing movement of the watermelons in inter- 
state commerce and, therefore, the transaction is within the 
jurisdiction of the Secretary under sections 1(3) and (8) of the 
act (7 U.S.C. 499a(3), (8) ). 

Respondent failed to submit any evidence whatsoever to rebut 
the facts alleged in the complaint. Accordingly, we conclude that 
the watermelons delivered to respondent by complainant com- 
plied with the specifications of the contract and that respond- 
ent’s failure to pay the balance of the purchase price thereof 
is in violation of section 2 of the act. Accordingly, reparation in 
the amount of $543.75, with interest, should be awarded com- 
plainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $543.75, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 


The complaint as to complainant’s second cause of action 
relating to the sale of mixed produce is hereby dismissed. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5098) 


MASTIN FARMS v. BOYCE BROKERS. PACA Docket No. 7046. De- 
cided July 10, 1957. 
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Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed June 11, 1956. The 
formal complaint was filed April 8, 1957. Complainant seeks 
an award of reparation in the amount of $1,055.88, which is 
alleged to be the purchase price of two truckloads of tomatoes 
sold by complainant to respondent on October 11, 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant May 4, 1957. Copies of the formal 
complaint and the report of investigation were served upon re- 
spondent May 11, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, E. 0. Mastin, doing business 
as Mastin Farms, whose address is R. D. #2, Quakerstown, 
Pennsylvania. 


2. Respondent is a partnership composed of Willard D. Boyce 
and Margaret P. Boyce, doing business as Boyce Brokers, whose 
address is Dover, Delaware. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about October 11, 1955, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
tomatoes. The first truckload consisted of 900 baskets of to- 
matoes, at the purchase price of $517.50, delivered Cockeysville, 
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Maryland. The other truckload consisted of 1,025 baskets of 
tomatoes, at the purchase price of $538.38, delivered Baltimore, 
Maryland. 


4. On or about October 11 and 12, 1955, complainant shipped 
by truck from Quakerstown, Pennsylvania, to Cockeysville, 
Maryland, and Baltimore, Maryland, tomatoes meeting the re- 
quirements of the contract. Respondent accepted the tomatoes 
upon their arrival at destination and made no complaint with 
reference thereto. 


5. Respondent has failed and refused to pay to complainant 
the agreed purchase price of the two shipments of tomatoes 
amounting to $1,055.88. 


6. The informal complaint was filed on June 11, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the 
purchase price of the two truckloads of tomatoes is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,055.88, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,055.88, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1955, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5099) 


SIEBEN & BYRNES, INC. v. KLEIN’S CELERY. PACA Docket No. 
6748. Decided July 10, 1957. 
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Failure to Pay—Liability 


Since respondent did not submit any evidence to rebut the allegations of the 
complaint, respondent is ordered to pay to complainant the amount in 
controversy. 


Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department Feb- 
ruary 9, 1956, complainant seeks to recover the agreed pur- 
chase price of six lots of vegetables consisting of celery, carrots, 
and parsley allegedly sold and delivered to respondent during the 
months of October and November 1955. 


A copy of the Department’s report of investigation was served 
upon complainant March 6, 1956. Copies of the report of in- 
vestigation and the formal complaint were served upon respond- 
ent March 19, 1956. Respondent’s answer was filed March 28, 
1956, wherein it is alleged that the amount claimed as being 
owed by respondent to complainant is incorrect. 


An oral hearing was held at New York, New York, on July 
24, 1956. No witnesses appeared for respondent nor was re- 
spondent represented by counsel at the hearing. Complainant’s 
manager, Michael DeRienzo, was the only witness to appear and 
testify at the hearing. 


FINDINGS OF FACT 


1. Complainant, Sieban & Barnes, Inc., is a corporation 
whose address is 40 Harrison Street, New York, New York. 


2. Respondent, Raymond Klein, is an individual doing busi- 
ness as Klein’s Celery whose address is 193 Miller Street, 
Newark, New Jersey. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During the period beginning on or about October 10, 1955, 
and ending on or about November 4, 1955, in the course of in- 
terstate commerce, complainant sold to respondent six lots of 
vegetables consisting of 428 crates of celery, 8 crates of parsley, 
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and 13 baskets of carrots for a total agreed purchase price of 
$932.50, f.o.b. New York, New York. 


4. Complainant shipped to respondent the kind, quality, 
grade, and size celery, parsley, and carrots called for by the 
contracts, and in the manner agreed upon between the parties. 


5. Respondent accepted the merchandise in compliance with 
the contracts, but has since failed to pay the agreed purchase 
price therefor, or any part thereof. There is now due and owing 
to complainant from respondent the sum of $932.50. 


6. Formal complaint was filed February 9, 1956, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The only defense raised by respondent is as set forth in para- 
graph No. 1 of his answer, wherein he alleges that the amount 
claimed in the complaint is incorrect. However, respondent of- 
fered no proof in support of this allegation. In fact, respondent 
has failed to submit any evidence whatsoever to rebut the al- 
legations of the complaint. 

The evidence submitted by complainant reveals that respond- 
ent made repeated promises to pay for the merchandise involved 
herein and on two occasions presented complainant with two 
checks, each dated October 31, 1955, in the amounts of $245 
and $292.25. Payment was stopped on both these checks. In the 
absence of any proof to rebut complainant’s evidence of record, 
we have no alternative but to conclude that respondent pur- 
chased and accepted the celery, parsley, and carrots and that 
he has failed and refused to pay the agreed purchase price 
thereof. Respondent’s failure to remit to complainant promptly 
for the above produce is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$932.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay the complainant, as reparation, the sum of $932.50, with 
interest thereon at the rate of 5 percent per annum from De- 
cember 1, 1955, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 5100) 


SUNNYFIELD FARMS v. BECKER FRUIT & PRODUCE Co, PACA 
Docket No. 7049. Decided July 10, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed December 4, 1956. 
Complainant seeks an award of reparation in the amount of 
$534.46, which is alleged to be the unpaid net proceeds on three 
truck shipments of cabbage and peppers delivered to respondent 
during August 1956 to be sold on consignment for complainant’s 
account. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant May 2, 1957. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent May 11, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Stanley Martin 
Luczai and Chester Sylvester Luczai, doing business as Sunny- 
field Farms, whose address is Hazardville, Connecticut. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
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the transactions complained of herein, respondent was licensed 
under the act. 

3. During August 1956, in the course of interstate com- 
merce, complainant shipped to respondent three truckloads of 
cabbage and peppers to be sold on consignment for complainant’s 
account. 

4. Complainant shipped the cabbage and peppers by truck 
from Hazardville, Connecticut, to Boston, Massachusetts, where 
respondent accepted and sold said commodities for complainant’s 
account. The commodities, their dates of shipment to respondent, 
and their disposition by respondent are as follows: 

Gross Less 10% Net 





Shipment of Commodity Proceeds Commission Proceeds 

Aug. 10, 1956 95 Crates Cabbage $141.85 $14.19 $127.66 
Aug. 18, 1956 130 Crates Cabbage ) 

40 Packages Peppers) 273.00 27.30 245.70 

Aug. 15, 1956 130 Crates Cabbage 179.00 17.90 161.10 

Total net proceeds $534.46 








5. The total net proceeds received by respondent from the 
sale of the commodities involved herein amounted to $534.46. 
Respondent has failed to render an accounting of the sales or 
to pay to complainant the net proceeds thereof. 


6. The formal complaint was filed on December 4, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total net pro- 
ceeds of the cabbage and peppers is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $534.46, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $534.46, with interest thereon 
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at the rate of 5 percent per annum from September 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5101) 


REYNOLDS REED v. WILLIAM SEYCHEW. PACA Docket No. 7047. 
Decided July 11, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


W. J. Westcott Company, of Philadelphia, Pennsylvania, for complainant. 
Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 16, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$1,706.25, the total purchase price of a truckload of potatoes 
containing 575 50-pound bags of U.S. No. 1 and 100 50-pound 
bags of B’s, which were sold to respondent on July 19, 1956. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant May 2, 1957. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent May 3, 1957. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Reynolds Reed, doing busi- 
ness in his own name, whose address is Dover, Delaware. 
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2. Respondent is an individual, William Seychew, doing busi- 
ness in his own name, whose address is 1461 Chestnut Ridge 
Road, Orchard Park, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about July 19, 1956, in the course of interstate 
commerce, complainant sold to respondent 575 50-pound bags 
of U.S. No. 1 potatoes at $5.50 per cwt. and 100 50-pound bags 
of B potatoes at $2.50 per cwt., or a total purchase price of 
$1,706.25, f.0.b. Dover, Delaware. 


4. On or about July 19, 1956, potatoes meeting contract 
specifications were accepted with no complaint by respondent at 
Dover, Delaware, the point of shipment. Respondent loaded said 
potatoes into his truck and transported them to Buffalo, New 
York. 

5. Although requested to do so, respondent has failed and 
refused to pay to complainant any part of the $1,706.25, the 
agreed purchase price of the potatoes. 


6. The formal complaint was filed on April 16, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the shipment of potatoes is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,706.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,706.25, with interest 
thereon at the rate of 5 percent per annum from August 1, 1956, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5102) 


In re SAMUEL SIMON PETRO. PACA Docket No. 6928. Decided 
July 12, 1957. 











Application for License Denied 





Because of respondent’s previous conduct, i.e., engaging in business without 
a license and failing to pay in full for commodities purchased in inter- 
state commerce, respondent’s application for a license is denied. 


Mr. Champe T. Broaddus, for complainant. Mr. Joseph W. Cash, of Houston, 
Texas, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On De- 
cember 7, 1956, Samuel Simon Petro applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On December 
21, 1956, the Chief, Regulatory Branch, Fruit and Vegetable 
Division, filed a notice to show cause why a license should not 
be denied to the respondent because of past actions of the char- 
acter prohibited by the act and the fact that respondent engaged 
in transactions within the purview of the act without a valid 
and effective license. 


A hearing was held before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in Houston, Texas, on February 14 and 15, 1957. Re- 
spondent was represented by Joseph W. Cash, Attorney at Law, 
Houston, Texas, and complainant was represented by Champe 
T. Broaddus, Office of the General Counsel, United States De- 
partment of Agriculture. After the hearing, the parties filed 
briefs. On May 8, 1957, the hearing examinor filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that the application for a license be denied. Respondent 
filed exceptions to the hearing examiner’s report. 

































FINDINGS OF FACT 


1. Respondent, Samuel Simon Petro, is an individual whose 
address is 1130 Merrill Street, Houston, Texas. 
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2. On or about July 12, 1955, in the course of interstate 
commerce, respondent purchased one truckload of onions from 
C. G. Dash, Jr., Rocky Ford, Colorado, but failed or refused 
to pay promptly the purchase price thereof to the shipper of 
the onions. A reparation award under the act in an uncontested 
proceeding was issued against respondent on April 30, 1956, 
with respect to such truckload of onions. 


8. On or about March 24, 1952, respondent and Cecil Ram- 
sey, in the course of interstate commerce, purchased two carloads 
of tomatoes from Frank L. Kenworthy, doing business as Frank 
Kenworthy Company, and failed or refused to pay promptly the 
total purchase price of such tomatoes. A reparation award under 
the act in an uncontested proceeding was issued against respond- 
ent and Cecil Ramsey on October 15, 1952, for the amount of 
the total purchase price of the two carloads of tomatoes. 


4. On July 6, 1955, respondent’s license under the act as a 
commission merchant, dealer or broker expired. Subsequent to 
July 6, 1955, respondent, in at least 60 separate transactions, 
engaged in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce without a valid 
and effective license under the act. 


CONCLUSIONS 


Section 4(d) of the act provides, in pertinent part, as follows 
(7 U.S.C. 499d(d) (Supp. IV. 1957) ): 


“... If after the hearing the Secretary finds that the appli- 
cant is unfit to engage in the business of a commission mer- 
chant, dealer, or broker because the applicant,... prior to 
the date of the filing of the application engaged in any 
practice of the character prohibited by this Act...the Sec- 
retary may refuse to issue a license to the applicant.” 


Section 2 of the act (7 U.S.C. 499b) makes it unlawful in or 
in connection with any transaction in interstate commerce for 
any commission merchant, dealer or broker ‘‘to fail or refuse 
truly and correctly to account and make full payment promptly.” 
[Emphasis supplied.] Respondent admitted, in effect, that he 
failed to make full payment promptly for perishable agricultural 
commodities purchased in the course of interstate commerce, 
as set forth in Findings of Fact 2 and 3. In addition, respondent 
has engaged in business as a commission merchant, dealer or 
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broker under the act without a valid and effective license there- 
under. On July 6, 1955, respondent’s license under the act ex- 
pired and since that date respondent has been without a license. 
Nevertheless, during the approximate period July 7, 1955, 
through January 27, 1956, respondent, in at least 60 separate 
transactions, engaged in the business of handling fresh or frozen 
vegetables in interstate and foreign commerce without a valid 
and effective license. This action by respondent was in flagrant 
disregard of the provisions of section 3(a) of the act (7 U.S.C. 
499c(a) ). Respondent was well aware of the necessity for a 
license under the act to engage in the business of a commission 
merchant, dealer or broker but he wilfully ignored this statutory 
requirement. 


It is concluded that respondent is unfit to engage in the 
business of a commission merchant, dealer or broker by reason 
of his failure to make full payment promptly for perishable 
agricultural commodities purchased in the course of interstate 
commerce (see, ¢.g., In re Raymond Klein, d/b/a Klein’s Celery, 
15 A.D. 1152 (1956) ), and because over at least a seven-month 
period he engaged in a large number of activities without a valid 
and effective license in flagrant disregard of section 3(a) of the 
act requiring that he have a license for such activities. In re 
Luke Benson, 16 A.D. (1957); In re Scoblick Brothers, Inc., 
11 A.D. 299 (1952) ; cf. Mirotznik v. United States, 64 F. Supp. 
635, 687 (E.D. N.Y. 1946) and In re Nostrand Poultry Market, 
Inc., 3 A.D. 274, 276 (1944). Therefore, the application for a 
license must be denied. 


Complainant contends herein that respondent further engaged 
in practices of the character prohibited by the act by failing to 
pay for produce purchased by Thelma Petro, respondent’s wife 
who was doing business at the time of such purchases as 
Houston Produce Service. While it is apparent that respondent 
was active in connection with the purchasing of carlot shipments 
by Houston Produce Service, complainant did not allege in the 
complaint and does not now contend that respondent was in 
reality doing business as Houston Produce Service. In addition, 
complainant’s allegations that respondent misrepresented to the 
trade that he was purchasing such produce for his own account 
and that the vendors relied upon respondent as the real party 
in interest with respect to such produce have not been estab- 
lished herein. The purchases of produce on behalf of Thelma 
Petro, doing business as Houston Produce Service, as set forth 
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in the complaint, have not been considered in determining re- 
spondent’s fitness for a license. 


ORDER 


Respondent’s application for a license is denied. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5103) 


J. E. NELSON & SONS v. QUALITY PRODUCE COMPANY. PACA 
Docket No. 6902. Decided July 15, 1957. 


Timely Rejection—Failure to Prove New 
Agreement—Dismissal 


Since it is found that respondent rejected the shipment within six hours after 
its arrival and since complainant has not submitted evidence to prove 
that the parties entered into a new agreement concerning the shipment 
in controversy, the complaint is dismissed. 


Nelson & Campbell, of Altoona, Pennsylvania, for complainant. Mr. Neil W. 
Burd, of Philadelphia, Pennsylvania, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 5, 1955. The 
formal complaint was filed September 4, 1956. Complainant 
alleges that in June 1955 he sold and delivered a truckload of 
watermelons to respondent, that respondent objected to the 
melons and that a modified contract was agreed to by the par- 
ties whereby respondent was to pay the original contract price 
for the undamaged melons. Respondent was not to pay for any 
damaged watermelons. Complainant further allcges that the 
respondent refused to accept any watermelons under the modi- 
fied contract resulting in a loss to complainant in amount of 
$315. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant October 2, 1956. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent October 3, 1956. 


Respondent filed an answer October 29, 1956, alleging that 
the watermelons proffered by complainant failed to meet con- 
tract specifications. Respondent denies that the contract was 
modified and also disclaims any and all liability for any loss 
complainant might have sustained in this transaction. 


Since the amount involved does not exceed $500, the issues are 
being determined under the shortened method of procedure pro- 
vided for under section 47.20 of the rules of practice. Com- 
plainant filed an opening statement on November 30, 1956. Re- 
spondent requested that his answer be considered as his an- 
swering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Donald G. Nelson, doing 
business as J. E. Nelson & Sons, whose address is 1029 Green 
Avenue, Altoona, Pennsylvania. 


2. Respondent is an individual, Dorothy M. Juista, doing 
business as Quality Produce Company, whose address is 606 
N. State Street, Syracuse, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about June 13, 1955, in the course of interstate 
commerce, complainant sold to respondent a truckload of 1,100, 
24-pound average, watermelons at the agreed price of 85 cents 
per watermelon, or a total price of $935, delivered to respond- 
ent’s place of business in Syracuse, New York. 


4. On or about June 14, 1955, complainant shipped from 
Altoona, Pennsylvania, and the same day tendered delivery to 
respondent at Syracuse, New York, a truckload of approximately 
1,100 watermelons. 


5. Respondent examined the watermelons upon their arrival 
at destination and found many of them to be in a damaged con- 
dition. Respondent immediately notified complainant by tele- 
phone that the watermelons were being rejected because the 
shipment was not up to contract specifications. 


6. In the same telephone conversation of June 14, 1955, com- 
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plainant and respondent discussed entering into a new agree- 
ment for the handling of the watermelons by respondent. How- 
ever, no such new agreement was ever consummated by the 
parties. Complainant subsequently released the watermelons to 
A. L. Siegler Fruit and Produce, Inc., of Syracuse, New York, 
who disposed of them and gave the proceeds to complainant. 


7. The informal complaint was filed on July 5, 1955, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The primary question in issue in this proceeding is whether 
or not respondent rejected the shipment of watermelons within 
6 hours of arrival as required by the regulations (7 CFR 
46.2(r) ). 

Complainant and respondent entered into an agreement 
whereby complainant sold to respondent 1,100 watermelons. The 
afternoon of June 14, 1955, complainant sent a truckload of 
watermelons to respondent’s place of business and tender of 
delivery thereof was made to respondent by the truckman, 
James Koch. Respondent examined the shipment and advised 
the truckman the watermolons would not be accepted. The 
truckman called complainant by telephone the same afternoon, 
advising complainant of respondent’s rejection of the shipment, 
whereupon complainant asked that respondent be placed on the 
telephone. A conversation ensued between complainant and re- 
spondent’s manager, Dominick Juista, in which some way of 
handling the watermelons was discussed. Respondent alleges it 
was during this conversation that conplainant was notified that 
the watermelons were not being accepted. Respondent further 
alleges that he offered at that time to sell the watermelons for 
complainant on a commission basis. 


It is complainant’s contention that the watermelons were re- 
jected by respondent in a telegram dated June 15, 1955, reading 
as follows: 


“AM NOT TOUCHING LOAD MELONS TOO FAR GONE 
WILL HANDLE ON STRICTLY COMMISSION BASIS 
SEND ME A WIRE VERIFYING COMMISSION BASIS 
PLEASE ADVISE” 


Respondent denies that this telegram was a rejection of the 
shipment. It is respondent’s position that the telegram was sent 
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on the advice of the broker, Yonk Rubin, who advised respond- 
ent to send the wire to confirm the rejection of the previous day 
and the offer to handle the watermelons on a commission basis. 
There is in evidence the affidavit of Yonk Rubin, who states 
that complainant called him by telephone on June 14, 1955, and 
advised that respondent had rejected the watermelons. Rubin 
states that complainant requested him to persuade respondent 
to take the good watermelons at contract price and not to take 
anything that was not marketable. Rubin states further that 
he called respondent by telephone on June 14, 1955, to ascertain 
if respondent would accept the shipment, but that respondent 
refused to handle the watermelons on anything but a commission 
basis. There is also the affidavit of the truckman, James Koch, 
which was submitted in evidence by complainant. Koch states 
that when he proffered the watermelons to respondent, the latter 
refused them and that he then called complainant to find out 
what disposition to make of them. 


Taking all the evidence into consideration, it is our opinion 
that the conduct of the parties is consistent with the theory that 
respondent’s rejection was made during the telephone conversa- 
fion the afternoon of June 14, 1955, which was within 6 hours 
after the watermelons arrived, and not by the telegram of June 
15, 1955, and such is our conclusion. 


A secondary question in issue is whether or not the parties 
agreed to the modification of the contract whereby respondent 
would accept the undamaged watermelons at the contract price 
of 85 cents each and that respondent should not pay for any dam- 
aged watermelons. In support of the position that there was 
such an agreement, complainant has submitted the affidavit of 
the truckman, James Koch, referred to above. In said affidavit 
the truckman states that during the telephone conversation of 
June 14, 1955, respondent agreed to the modification of the con- 
tract. However, this is denied by respondent who alleges no such 
contract was ever made. Rubin, the broker, in his affidavit, re- 
ferred to above, states that complainant called him on June 14, 
1955, and asked him to prevail on respondent to accept the 
watermelons on the basis of a modified contract. Rubin states 
that respondent refused to have anything to do with the water- 
melons except on a commission basis. 


It appears that it was at this point Rubin advised respondent 
to send the above-mentioned telegram to complainant to make 
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respondent’s rejection of the watermelons and respondent’s offer 
to sell same on a commission basis matters of record. 


The evidence of record is confusing on the issue of whether 
or not the modified contract was agreed to. However, since 
complainant has alleged that such a contract was made, it is 
incumbent on him to support his allegation. Our opinion is that 
complainant has failed to sustain his burden of proof. Accord- 
ingly, in view of the above conclusions, the complaint should be 
dismissed. 


ORDER 


The complaint herein is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5104) 


Wo. G. ROE & SONS v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 7030. Decided July 15, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
the facts alleged in the complaint. 


Mr. A. E. Fowler, of Winter Haven, Florida, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed March 22, 1957. The 
formal complaint was filed April 12, 1957. Complainant seeks 
an award of reparation in the amount of $940, representing the 
f.o.b. cost of a truckload of grapefruit allegedly shipped to re- 
spondent on joint account in January 1957. 

A copy of the report of investigation made by the Department 
was served upon complainant April 22, 1957. A copy of the 
report of investigation and a copy of the formal complaint 
were served upon respondent April 25, 1957. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Wm. G. Roe & Sons, is a partnership com- 
posed of Frederick W. Roe and Willard E. Roe, whose address 
is Winter Haven, Florida. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston Massachusetts. At the time of 
the transaction involved herein respondent was licensed under 
the act. 


3. On or about January 28, 1957, in the course of interstate 
commerce, complainant and respondent orally entered into a 
joint account agreement for the disposal of 400 boxes of US. 
No. 1 Ruby Red grapefruit at a joint account cost of $2.35 
per box, or $940, f.o.b., Winter Haven, Florida. 


4. On January 28, 1957, complainant shipped by truck from 
Winter Haven, Florida, to respondent at Boston, Massachusetts, 
400 boxes of grapefruit meeting the specifications of the joint 
account agreement. Upon arrival of the shipment at destination, 
respondent accepted the grapefruit without complaint, but failed 
to render an accounting thereon. 


5. The joint account cost of the 400 boxes of grapefruit 
shipped to respondent is $940, no part of which has been paid 
by respondent to complainant. 

6. The formal complaint was filed on April 12, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 
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Although there is no evidence in this proceeding bearing on 
the matter of profit or loss with reference to the joint account, 
respondent by his failure to answer admits the demand of 
complainant, and the award should be made in conformity there- 
with. 

Respondent’s failure to pay promptly to complainant $940 in 
connection with the 400 boxes of grapefruit is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $940, with interest thereon at 
the rate of 5 percent per annum from March 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5105) 


VANDE BUNTE BROS. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 7032. Decided July 15, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed March 7, 1957. The 
formal complaint was filed April 4, 1957. Complainant seeks an 
award of reparation in the amount of $975, the purchase price 
of a truckload of onions allegedly sold to respondent in December 
1956. 


A copy of the report of investigation made by the Department 
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was served upon complainant April 12, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent April 23, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herman Vande 
Bunte, Inez Vande Bunte, Clyde Vande Bunte, and Eva Vande 
Bunte, doing business as Vande Bunte Bros., whose address is 
Hudsonville, Michigan. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time of 
the transaction involved herein respondent was licensed under 
the act. 


3. On or about December 31, 1956, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent 650 50-pound bags of U. S. No. 1 onions at $1.50 per 
bag, delivered, for a total sum of $975. 


4. On December 31, 1956, complainant shipped by truck from 
loading point in the State of Michigan to respondent at Boston, 
Massachusetts, 650 bags of onions meeting the specifications 
of the foregoing contract. Upon arrival of the shipment at des- 
tination, respondent accepted the onions without complaint. 


5. The purchase price of the 650 bags of onions is $975, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on April 4, 1957, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
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of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 650 bags of onions is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $975, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $975, with interest thereon 
at the rate of 5 percent per annum from February 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5106) 


LEO YOUNG, INC. v. J. SCHLANGER & SONS. PACA Docket No. 
6857. Decided July 15, 1957. 


Admission—Counterclaim—Prior Transaction 


Respondent admitted the allegations of the complaint and filed a counter- 
claim for damages incurred in connection with a prior transaction be- 
tween the parties. Since respondent has not submitted evidence to prove 
the allegations of the counterclaim, the counterclaim is dismissed and 
reparation is awarded to complainant. 

Mr. Gerald H. Lepler, of Boston, Massachusetts, for complainant. Finhorn 
and Schachtel, of Philadelphia, Pennsylvania, for respondent. Mr. 
Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a formal complaint July 23, 1956, 
against respondent to recover $681.25, the balance of the pur- 
chase price of five truckloads of potatoes sold and delivered to 
respondent in April 1956, plus $4 protest fee on a draft which 
respondent refused to pay. 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
July 31, 1956. On August 2, 1956, a copy of the Department’s 
report of investigation was served upon complainant. Respond- 
ent filed an answer and counterclaim on August 20, 1956. In its 
answer, respondent admitted the allegations contained in the 
complaint, but denied any amount was due complainant by 
virtue of the matter set out in its counterclaim. Respondent’s 
counterclaim alleged an oral contract with complainant made on 
April 13, 1956, whereby complainant undertook to sell and de- 
liver to respondent 3,000 50-pound bags of potatoes; complain- 
ant’s failure to make delivery thereof; and respondent’s damage 
in the amount of $1,005. 


Complainant filed a reply denying the allegations of respond- 
ent’s counterclaim relating to the alleged contract of April 13, 
1956. 


Although the amount involved herein is more than $500, 
neither party requested an oral hearing. Therefore, evidence was 
submitted in accordance with the shortened method of procedure 
set forth in section 47.20 of the rules of practice. As provided 
by such procedure, complainant requested that the complaint 
and exhibits be considered as its opening statement; respondent 
submitted an answering statement which included a supporting 
brief; and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose 
post office address is 34 B & M Produce Market, Charlestown, 
Massachusetts. 


2. Respondent, J. Schlanger & Sons, is a partnership com- 
posed of Joseph Schlanger, William Schlanger, and Sidney A. 
Schlanger, whose post office address is 204 South 2nd Street, 
Philadelphia, Pennsylvania. 


8. At the time of the transactions involved herein, both re- 
spondent and complainant were licensed under the provisions 
of the Perishable Agricultural Commodities Act, as amended. 


4. In the month of April 1956, complainant, pursuant to oral 
agreements, sold to respondent five truckloads of potatoes for 
a total of $4,681.25. Deliveries were duly made, the shipments 
moving in interstate commerce from Boston, Massachusetts, to 
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delivery points in Trenton, New Jersey, Atlantic City, New 
Jersey, and Philadelphia, Pennsylvania, as directed by respond- 
ent. These several transactions were dated April 9, 10, 12, and 
17, 1956. Respondent duly accepted the shipments in compliance 
with the contract of sale. Respondent paid complainant $4,000, 
but failed to pay the balance of the agreed purchase price in the 
amount of $681.25. Complainant paid a $4 protest fee on a draft 
which respondent refused to pay. 


5. Respondent alleged by way of counterclaim an oral agree- 
ment made on April 13 by and between the parties whereby 
complainant undertook to sell and deliver to respondent 3,000 
50-pound bags of Maine potatoes, at $1,65 per bag, the failure 
of complainant to perform, and consequent damage to respond- 
ent in the amount of $1,005. The evidence submitted does not 
justify a finding that complainant agreed to sell and deliver 
the potatoes in question. 


6. The formal complaint was filed July 23, 1956. Respond- 
ent’s counterclaim was filed August 20, 1956. Both the com- 
plaint and the counterclaim were filed within 9 months of the 
accruals of the respective causes of action. 


CONCLUSIONS 


No issue arises with respect to the allegations of fact set 
out in the complaint by virtue of the fact that they have been 
expressly admitted in respondent’s answer. Respondent rests 
its case on its counterclaim, wherein it alleges that pursuant to 
an oral agreement made on April 18, 1956, complainant under- 
took to deliver 3,000 bags of potatoes. On this issue respondent 
bears the burden of proof and must prove its case by a pre- 
ponderance of the evidence. Ernest E. Fadler Co. v. Weimer & 
Miller, 8 A.D. 178. 

If we assume the existence of such an agreement, we have no 
trouble in determining matters of breach and damage. It is con- 
ceded that complainant made no delivery thereunder. It is 
equally clear that respondent made purchases of an equivalent 
amount of potatoes from others at a price in excess of the 
alleged contract price. 

The difficulty lies in proof of the alleged agreement. Respond- 
ent asserts, complainant denies, its existence. The parties sup- 
port their positions by sworn statements. Respondent adduces 
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no corroborating memoranda. But damages will not be awarded 
solely on the verified statements of a claim without further 
proof. Alexander v. Schweb Brothers, Inc., S. 1472. A search 
of the record discloses nothing which materially bolsters re- 
spondent’s allegations. Respondent has failed to sustain the bur- 
den of showing that a contract as alleged was made. The coun- 
terclaim, therefore, must be dismissed. 


Respondent’s failure to pay to complainant the balance of 
the purchase price of five truckloads of potatoes is in violation 
of section 2 of the act. The $4 protest fee paid by complainant 
is an allowable item of damage. Gehring v. Smith, 2 A.D. 16. 
Complainant should be awarded reparation in the amount of 
$685.25, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $685.25, plus interest 
thereon at the rate of 5 percent per annum from May 1, 1956, 
until paid. 

The counterclaim is hereby dismissed. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5107) 


SALINAS MARKETING COOPERATIVE v. LEONARD O’DAY COM- 
PANY. PACA Docket No. 6693. Decided July 18, 1957. 


Breach of Warranty—Suitable Shipping 
Condition—Damages 


It is concluded that the implied warranty of suitable shipping condition is 
applicable in this case and that the produce was not in suitable shipping 
condition at the time it was sold to respondent. Therefore, respondent 
is entitled to damages arising from the breach of warranty. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. Alexander 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed December 27, 1955, and 
it is alleged therein that complainant sold to respondent one 
carload of Iceberg lettuce for a total price of $896, to be 
shipped from Salinas, California, to respondent at Omaha, Ne- 
braska. It is alleged, further, that respondent accepted the ship- 
ment upon arrival at Omaha but has failed and refused to pay 
complainant the agreed purchase price thereof, for which 
amount claim is made. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Fruit and Vegetable Division of the 
Department were served upon respondent January 12, 1956. A 
copy of the report of investigation was served upon complainant 
January 16, 1956. Respondent filed an answer and counterclaim 
January 25, 1956. 


In his answer respondent admits purchasing the carload of 
lettuce from complainant at the price stated and alleges that 
after purchasing the car he diverted it to Hannibal, Missouri, 
and that it arrived at Hannibal under normal transportation and 
conditions, but that the shipment was found to contain 25% 
decay upon arrival, indicating that the lettuce was not in suit- 
able shipping condition when sold. Respondent alleges that his 
customer at Hannibal refused the lettuce due to its deteriorated 
condition and that the shipment was thereupon diverted to 
Minneapolis for salvage, and that the lettuce was resold for 
the net amount of $92.91, which amount respondent has ten- 
dered to complainant. Respondent denies any further liability. 


By way of counterclaim, respondent alleges that the fair 
reasonable market value of lettuce of the kind contracted for 
was $900, delivered at Hannibal, Missouri, but that the defec- 
tive lettuce actually delivered was worth only $92.91. Hence 
respondent alleges that he sustained damages in an amount of 
not less than $800 as the result of complainant’s breach of the 
implied warranty of suitable shipping condition in connection 
with this lettuce. 


An oral hearing was held at Chicago, Illinois, on September 
13, 1956. Complainant was not represented at the hearing and 
no testimony was offered in complainant’s behalf. Respondent 
was represented by counsel and offered the testimony of Irving 
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H. Isaacson and Leonard O’Day and the depositions of Roy 
Kreeger, William Frier, Jr., and Sam L. Piazza. Briefs were 
submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Salinas Marketing Cooperative, is a corpora- 
tion whose address is P. O. Box 357, Salinas, California. At 
the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 


2. Respondent is an individual, Leonard Lawrence O’Day, 
doing business as Leonard O’Day Company, whose address is 
1425 South Racine Avenue, Chicago, Illinois. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 


8. On or about April 27, 1955, respondent purchased from 
complainant one carload of 640 two-dozen size cartons of Garden 
Gate brand lettuce at $1.25 per carton, f.o.b. California, plus 
15 cents per carton for vacuum cooling. The carload of lettuce 
was rolling at the time of the purchase, having been shipped 
from Salinas, California, on April 24, 1955, with Omaha, Ne- 
braska, as the billed destination. 


4. On or about April 29, 1955, respondent sold the carload 
of lettuce to the Mark Twain Produce Company of Hannibal, 
Missouri, for $2.30 per carton, delivered. The gross price for 
the 640 cartons was $1,472.00, less $615.49 freight, making a 
net price of $856.51. Respondent represented the lettuce to this 
customer as being U.S. No. 1, Standard Pack. 


5. The shipment arrived at Hannibal, Missouri, on or about 
Saturday, April 30, 1955, and was inspected by the Mark Twain 
Produce Company which found the lettuce to contain about 
25% decay in the outer head leaves and into the solid part of 
the head. As the result of the deteriorated condition of the let- 
tuce, it had no commercial value on the Hannibal market. The 
Mark Twain Produce Company promptly notified respondent 
that the lettuce was rejected due to its unsatisfactory condition. 


6. On or about May 2, 1955, respondent diverted the ship- 
ment to Minneapolis, Minnesota, for sale on consignment by the 
D. L. Piazza Company. 


7. The shipment arrived in Minneapolis, Minnesota, on or 
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about May 4, 1955, and a Federal condition inspection was made 
of the lettuce. The temperature of the lettuce was found to be 
54 degrees at the floor and 44 degress at the top. The condition 
of the lettuce was certified to be as follows: 


“Decay from 4 to 15 heads per carton, average approxi- 
mately 40% Bacterial Soft Rot in various stages affecting 
2 outer head leaves to 14, compact portion of head, mostly 
2 to 3 outer head leaves. In most cartons from 1 to 2 heads, 
in many none, average 3% damage by Tipburn. Remainder 
of heads fresh and crisp.” 


8. On or about May 4, 1955, respondent notified complainant 
of the defective condition of the lettuce. 


9. The lettuce was resold by the D. L. Piazza Company for 
the gross amount of $828.75. Freight and expenses of sale 
amounted to $735.84, leaving a net recovery of $92.91 on the 
resale, which amount was tendered to, but refused by com- 
plainant. 


10. The formal complaint was filed on December 27, 1955, 
which was within 9 months after the accrual of the alleged cause 
of action. 


CONCLUSIONS 


At the hearing and in his brief, respondent made strong ob- 
jection to the admission in evidence of the three exhibits at- 
tached to the complaint on the ground that complainant failed 
to identify the documents. In effect, respondent is demanding 
judgment by default because complainant failed to appear at 
the hearing and failed to present any evidence in support of 
his complaint. However, a decision must be made in the case 
on the basis of all the facts in evidence, including the report 
of investigation, even though complainant did not appear at the 
hearing nor offer the testimony of any witness by deposition 
or otherwise. 

The three documents in question consist of the original bill 
of lading issued on the carload of lettuce involved in this case, 
the diversion order showing the diversion of the shipment to 
respondent and the invoice issued by complainant on the ship- 
ment. There is no real dispute with respect to any of these docu- 
ments. Respondent admits the purchase of the lettuce and ad- 
mits all facts regarding the shipment and diversion thereof. 
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Moreover, respondent testified that he received the invoice on 
the shipment. In these circumstances the admission of the docu- 
ments in question without formal identification is in no way 
prejudicial to respondent and the evidence contained in such 
documents may be considered along with all other evidence in 
the case. 

The principal issue in the case is whether it has been estab- 
lished by satisfactory evidence that there was a breach of the 
implied warranty of suitable shipping condition in connection 
with this carload of lettuce. The shipment was rolling at the 
time of sale. Therefore, section 46.24(k) of the regulations (7 
CFR 46.24(k) ) is applicable. This section requires that the 
commodity at time of sale must be in a condition which, if 
handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract of sale. It should be noted that 
the destination of the shipment at the time it was sold was 
Omaha, Nebraska. After the sale, respondent diverted it enroute 
to Hannibal, Missouri, which, according to the testimony, pro- 
longed the time the shipment was in transit by one day. 

The fact that a shipment is diverted beyond the original des- 
tination specified in the contract does not necessarily void the 
implied warranty of suitable shipping condition. “If it can be 
established by reliable evidence that a shipment which has been 
so diverted is so deteriorated upon arrival that it can be con- 
cluded with assurance that it would also have been abnormally 
deteriorated had it been delivered at the destination specified 
in the contract, the requirements of the regulation are met and 
the implied warranty is applicable.” Corte & Sons v. Lerner 
& Son, 14 A.D. 320 (1955). 

The evidence of the condition of the lettuce when it arrived 
at Hannibal, Missouri, is confined to the inspection of William 
Frier, Jr., of the Mark Twain Produce Company. He found 
that approximately 25% of the heads showed decay ranging from 
the size of a quarter (coin) to half of the head and affecting 
the outer leaves in some instances and the compact portion of 
the head in others. At the hearing, Mr. Frier stated that he 
had over 30 years’ experience in the produce business and that 
in his opinion the lettuce was abnormally deteriorated and that 
it had no commercial value at Hannibal, Missouri, that is, that 
it could not be sold for enough to pay the amount due for 
freight. 
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There is no indication that the shipment did not move under 
normal transportation service and conditions. It arrived on the 
sixth morning after shipment which is normal transit time be- 
tween Salinas, California, and Hannibal, Missouri. Mr. Frier 
did not mention any defect in the refrigerator car in which the 
lettuce was packed. There was some indication of high tempera- 
tures shown in the Federal inspection report after the shipment 
was diverted to Minneapolis. However, the testimony of the 
witnesses indicates that these temperatures may have been due 
to the heat generated by the decaying lettuce itself, rather than 
to any external cause. 

It is concluded that the implied warranty of suitable shipping 
condition is applicable in this case and that the excessive de- 
terioration of the lettuce found at Hannibal, Missouri, was 
sufficient to prove that the lettuce would have been excessively 
deteriorated one day earlier if it had been permitted to move to 
Omaha, Nebraska, its original destination. It follows that the 
lettuce was not in suitable shipping condition at the time it 
was sold to respondent. Having accepted the shipment, respond- 
ent is entitled to recover damages arising from the breach of 
the implied warranty. 

The measure of damages in this case is the difference between 
what the value of the lettuce would have been had it arrived at 
destination without abnormal] deterioration, and the value of the 
lettuce which was delivered in fact. It has been shown that this 
lettuce had no commercial value at Hannibal, Missouri, due to 
its deteriorated condition and it appears that the same would 
have been true at Omaha, the original destination. However, 
respondent moved the lettuce to Minneapolis, Minnesota, for re- 
sale, since this is a market on which inferior lettuce can be 
disposed of, according to the testimony, and, under the circum- 
stances, it appears that respondent exercised good judgment and 
reasonable care in the resale of the lettuce. The evidence indi- 
cates that the lettuce was sold for a gross amount of $828.75. 
Expenses incident to selling the lettuce amounted to $120.35, 
making the net proceeds received for the lettuce $708.40. This 
sum is the value of the lettuce delivered to respondent. What the 
value of the lettuce would have been if it had arrived at destina- 
tion without excessive deterioration cannot be established on the 
basis of quoted market prices since it was sold to respondent 
without any representation of grade or quality. Therefore, the 
best indication of this value would be its delivered cost, which 
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is the contract price of $896.00, plus freight, $615.49, or $1,511.- 
49, In this case there appears to be no additional freight charges 
for moving the lettuce from Omaha, the original destination, to 
Minneapolis. Respondent’s damage, caused by complainant’s 
failure to deliver lettuce meeting contract requirements, is the 
difference between the delivered cost of $1,511.49 and the actual 
value of the lettuce, $708.40, or $803.09. Since respondent had 
accepted the lettuce and is thereby liable for the contract or 
purchase price of $896, respondent’s damage of $803.09 should 
be set off against said contract price, leaving a balance of $92.91 
due complainant from respondent for the lettuce involved herein. 
Respondent has expressed a willingness to settle his liability 
to complainant by tendering to complainant a check in this 
amount. Complainant refused to accept this check. 

Since respondent tendered the amount due to complainant, 
it cannot be said at this time that respondent has violated the 
act. Nevertheless, $92.91 remains due complainant from re- 
spondent. This proceeding should be held open for a period of 
30 days in order to give the parties an opportunity for settle- 
ment on the basis of $92.91. At the expiration of 30 days, or 
upon receipt of notice that some definite action has been taken, 
an appropriate order should be issued. 

In view of the above conclusions, the counterclaim filed herein 
should be dismissed. 


ORDER 
This proceeding is hereby continued for the purpose of al- 
lowing respondent to pay complainant $92.91. 
The counterclaim is hereby dismissed. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5108) 


SKONE & CONNoRS v. A. S. ARENSON PRODUCE COMPANY. PACA 
Docket No. 7050. Decided July 18, 1957. 
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Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 17, 1957. Com- 
plainant seeks an award of reparation in the amount of $2,- 
270.95 which is alleged to be the unpaid purchase price for two 
carloads of potatoes sold and delivered to respondent in July 
and August 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent May 1, 1957. A copy of the report of investigation 
was served upon complainant May 3, 1957. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George Skone 
and Bert Connors, doing business as Skone & Connors, whose 
address is Box 847, Wapata, Washington. 


2. Respondent is an individual, A. S. Arenson, trading as 
A. S. Arenson Produce Company, whose address is 1104 Syca- 
more, Waterloo, Iowa. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent two carloads of potatoes, the dates of sale and the 
prices delivered, Waterloo, Iowa, being as follows; 
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July 27, 1956 309 100-Ilb. bags US No. 2 


potatoes at $5.60 per bag $1,730.40 
22 100-lb. bags US No. 1 
potatoes at $6.85 per bag 150.70 
$1,881.10 
August 3, 1956 360 10-lb. bags US No. 2 
potatoes at $4.25 per bag $1,530.00 
Total $3,411.10 


4. Two carloads of potatoes meeting the specifications of the 
contracts were shipped from loading points in the State of 
Washington to respondent at Waterloo, Iowa. Respondent ac- 
cepted the two shipments upon their arrival at destination and 
made no complaint with reference thereto. 


5. The total purchase price of the two carloads of potatoes 
is $3,411.10. Respondent paid the freight on the two carloads 
amounting to a total of $1,140.15, leaving a balance due com- 
plainant of $2,270.95, no part of which has been paid by re- 
spondent to complainant. 


6. The formal complaint was filed on April 17, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price for the two carloads of potatoes 
is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,270.95, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,270.95, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1956, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5109) 


TAYLOR’S FARM PRODUCTS v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6875. Decided July 19, 1957. 


Failure to Pay—Reparation 


Respondent submitted no evidence to support his allegation that the amount 
claimed by complainant is inaccurate. Reparation for the amount re- 
quested is awarded complainant. 


Mr. Edward Parrish, of Adel, Georgia, for complainant. Mr. Joseph S. Ayoub, 
of Boston, Massachusetts, for respondent. Mr. A. D. McCollum, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed August 15, 1956. Com- 
plainant seeks an award of reparation in the amount of $463.75, 
the alleged total purchase price of a carload of cabbage sold 
and delivered to respondent in May 1956. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent August 23, 1956. A copy of the report of investigation 
was served upon complainant August 24, 1956. 

Respondent failed to file an answer within the 20-day period 
allowed for that purpose. Such failure constituted an admission 
of the allegations of the complaint, as provided in section 
47.8(c) of the rules of practice. However, on October 11, 1956, 
respondent filed a motion to reopen as provided in section 
47.25(e) of said rules. The motion to reopen was granted and 
respondent filed an answer within the specified time, wherein 
he makes a general denial of the allegations contained in the 
complaint. 


Respondent requested an oral hearing, which request was 
denied. The parties were notified that the issues would be de- 
termined under the shortened method of procedure provided for 
by section 47.20 of the rules of practice. Complainant filed an 
opening statement which was served upon respondent. Respond- 
ent was given 20 days in which to file an answering statement 
but he did not do so. 
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FINDINGS OF FACT 


1. Complainant is an individual, General Jackson Taylor, Jr., 
doing business as Taylor’s Farm Products, whose address is 
Adel, Georgia. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 296 Boston 
Terminal Market, Boston, Massachusetts. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about May 2, 1956, in the course of interstate com- 
merce, complainant sold to respondent a carload of 475 crates 
of cabbage at 85 cents per crate, plus $60 for ice used in pack- 
ing the cabbage, or for a total purchase price of $463.75, f.o.b. 
shipping point. 


4. Cabbage meeting contract specifications was shipped by 
complainant from Coolidge, Georgia, to respondent at Boston, 
Massachusetts. Upon arrival of the shipment at destination, re- 
spondent accepted the cabbage and made no complaint with re- 
spect thereto. 


5. The total purchase price of the carload of cabbage, in- 
cluding $60 for ice, is $463.75, no part of which amount has 
been paid by respondent to complainant. 


6. The formal complaint was filed on August 15, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence submitted in this proceeding establishes that in 
May 1956 a carload of cabbage was sold by complainant to re- 
spondent at an agreed total purchase price of $463.75. The evi- 
dence submitted also establishes that a carload of cabbage meet- 
ing contract specifications was delivered by complainant and that 
respondent accepted the shipment without complaint. 

Respondent, in his answer, alleges that the amount complain- 
ant seeks in reparation is inaccurate; that there were two car- 
loads of cabbage involved in the transaction; and _ that 
respondent paid complainant in full for one carload. Complain- 
ant, in his opening statement, admits there were two carloads 
of cabbage delivered to respondent in May 1956 and that re- 
spondent paid in full for one carload. Complainant points out 
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that but one carload of cabbage is specified in the complaint; 
that but one car is involved in this proceeding; and that no part 
of the amount due and owing by respondent on said car has 
been paid to complainant. Respondent has submitted no evidence 
to support his allegation that the amount claimed by complainant 
is inaccurate. 


From the evidence before us, it is concluded that respondent 
is indebted to complainant in the amount of $463.75. 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the carload of cabbage herein involved is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $463.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $463.75, with interest thereon 
at the rate of 5 percent per annum from June 1, 1956, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5110) 


J. J. CROSETTI Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 7065. Decided July 22, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. Richard W. Merryman, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 499a 
et seq.). A formal complaint was filed April 25, 1957. Complain- 
ant seeks an award of reparation in the amount of $1,056, the 
alleged joint account price for a car of lettuce, PFE 61148, 
shipped February 7, 1957. 
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A copy of the report of investigation made by the Depart- 
ment was served upon complainant May 15, 1957. A copy of the 
formal complaint and a copy of the report of investigation 
were served upon respondent May 31, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, J. J. Crosetti, doing busi- 
ness as J. J. Crosetti Co., whose address is P. O. Box 230, 
Watsonville, California. 

2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On or about February 7, 1957, in the course of interstate 
commerce, complainant shipped to respondent, pursuant to a 
joint account agreement, one carload of U.S. No. 1 lettuce, com- 
prising 640 cartons, at an agreed f.o.b. price of $1.50 per car- 
ton, plus 15 cents per carton vacuum cooling, or a total joint 
account price of $1056. 

4. Lettuce meeting the specifications of the agreement, 
shipped in car PFE 61148 from El Centro, California, to Boston, 
Massachusetts, was accepted by respondent without complaint 
upon arrival at destination. 

5. Respondent failed to make any accounting whatsoever to 
complainant and failed to pay the joint account price, or any 
part thereof, to complainant. 

6. The formal complaint was filed on April 25, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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‘ . : . — 
plaint constitutes a waiver of oral hearing and an admission of ; 
the facts alleged in the complaint, as provided in the rules of 3 
practice (7 CFR 47.8(c) ). 

Although there is no evidence in this proceeding bearing on ii 
the matter of profit or loss with reference to the joint account, $ 
respondent by his failure to answer admits the demand of 
complainant, and the award should be made in conformity 
therewith. ; 

The respondent’s failure to account and pay over to complain- t 


ant in accordance with the joint account agreement is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,056, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,056, with interest thereon 
at the rate of 5 percent per annum from March 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


__-~_ eae «6 oll, CU lO 


(No. 5111) 


G-M Potato & ONION DISTRIBUTORS v. GEORGE C. MANN. PACA 
Docket No. 6687. Decided July 22, 1957. 


Failure to Pay—Counterclaim 


The facts set out in the complaint are not in dispute. Since respondent has 
failed to prove the allegations of his counterclaim, the counterclaim is 
dismissed and reparation is awarded complainant for the amount in con- 
troversy. 


Mr. Irving Korn, of Portland, Oregon, for complainant. Mr.Alfred McBee, 
of Mt. Vernon, Washington, and Mr. W. V. Wells, of Anacortes, Wash- 
ington, for respondent. Mr. Arno Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


a A 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). In a formal complaint filed September 16, 1955, com- 
plainant seeks an award of reparation in the amount of $1,- 
305.92, which is alleged to be the unpaid balance of the purchase 
price of five carloads of onions sold and delivered to respondent 
in December 1954, plus cartage, storage fees and an advance of 
$1,000 made to respondent. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent December 5, 1955. A copy of the report of investiga- 
tion was served upon complainant on the same date. 


Respondent’s answer, filed January 11, 1956, admits the mak- 
ing of the contract and the receipt of the advance but denies all 
other material allegations of the complaint and asserts a coun- 
terclaim against complainant in the amount of $2,475, resulting 
from the failure of complainant to sell the onions as requested 
by respondent. On January 30, 1956, complainant filed a reply 
to respondent’s counterclaim denying any liability to respondent. 


In an oral hearing held at Mt. Vernon, Washington, on Sep- 
tember 6, 1956, both parties were represented by counsel. George 
F. Ritchie, Jr., testified on behalf of complainant. Respondent 
and Mr. W. V. Wells testified on behalf of respondent. Both par- 
ties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George F. 
Ritchie, Jr., and Mildred M. Ritchie, doing business as G-M 
Potato & Onion Distributors, whose address is 71 Southeast 
Oak Street, Portland, Oregon. At the time of the transactions 
involved herein, complainant was licensed under the act. 


2. Respondent is an individual, George C. Mann, whose ad- 
dress is 40614 Commercial Avenue, Anacortes, Washington. At 
the time of the transactions involved herein, respondent was 
not licensed under the act but was subject to license. 


3. On or about December 6, 1954, in the course of interstate 
commerce, complainant and respondent entered into a contract 
whereby complainant agreed to sell to respondent six cars of 
onions, each car containing 600 fifty-pound sacks of Oregon 
Danver onions, U.S. No. 1, 2-inch minimum, at the price of 
$1.50 per fifty pounds net weight when packed, f.o.b. truck in 
country. Delivery was to be made between December 15 and 
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December 30, 1954. Complainant was to transport the onions 
to storage and be paid at the rate of $25 per car for cartage 
from country to storage point. This contract was later amended 
so as to include only five loads of onions. Complainant made 
delivery of the onions as required by contract. The total pur- 
chase price, plus cartage, of the five loads of onions amounted 
to $4,625. 


4, Respondent paid $3,600 on account of this contract. Sub- 
sequently, as a convenience to respondent, complainant ad- 
vanced $1,000 to respondent to apply against the onions in 
storage. 


5. On or about January 12, 1955, complainant, at respond- 
ent’s request, sold one car of the onions and credited respondent 
with $900 as a result of this sale. 


6. On or about April 1, 1955, respondent instructed com- 
plainant to sell the onions at market price. In accordance with 
this instruction on or about April 11, 1955, complainant sold 
800 sacks of the onions to Chess Brothers, Ltd., Vancouver, B. C. 
These onions were not accepted by Chess Brothers, Ltd., because 
they were out of grade. They were returned to Oregon, repacked 
and resold. This transaction resulted in a loss of $50.25, which 
sum complainant paid. 


7. On or about April 27, 1955, complainant, at respondent’s 
request, delivered 225 sacks to Fred Klug Company in Oregon 
to handle to the best advantage for the account of respondent. 
As a result of that transaction, respondent was credited with 
the sum of $14.50. On or about May 16, 1955, complainant, at 
respondent’s request, sold 1,375 sacks of the onions after having 
them regraded, which transaction resulted in a credit to re- 
spondent of $796.90. 


8. Storage charges on the onions which were stored at Forest 
Grove, Oregon, amounted to $943.13, all of which charges were 
paid by complainant at the request of respondent. 


9. There is now due and owing from respondent to com- 
plainant the sum of $1,306.98, no part of which has been paid. 


10. The formal complaint was filed on September 16, 1955, 
which was within 9 months after the causes of action accrued. 
Respondent’s counterclaim was filed on January 11, 1956. 
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CONCLUSIONS 


Neither the contract nor the fact that complainant delivered 
onions pursuant thereto are in dispute. There is also no dispute 
concerning the amounts received by complainant from the sales 
of said onions nor the expenses incurred therewith. The parties 
are agreed that an amount is due and owing complainant by 
respondent for the onions, said amount ostensibly being $1,305.- 
92. This figure was computed on the bases of the amounts set 
forth in the findings of fact. However, a review of the figures 
and the computation by the parties reveals an error in addition, 
the correct amount due complainant from respondent being 
$1,306.98. 


The only questions actually in issue in this proceeding are 
those raised in respondent’s counterclaim relating to whether 
complainant sold the onions according to respondent’s instruc- 
tions. Both parties agree that on or about April 1, 1955, re- 
spondent told complainant to sell the onions at the market price. 
There was some disagreement at the hearing as to whether com- 
plainant had been instructed to sell the onions previously. How- 
ever, it appears from the material in the report of investigation 
and in respondent’s brief that respondent is not seriously 
pressing any claim relating to orders to sell prior to April 1, 
1955. Respondent appears to contend that complainant’s failure 
to sell the onions within two weeks after April 1, 1955, was in 
violation of respondent’s instructions and of section 2 of the 
act. Respondent further contends that if the 2400 sacks of 
onions had been sold, the price realized would have been $1 per 
sack or $2,400. 


George F. Ritchie, Jr., testified that he attempted to sell the 
onions between April 1 and April 11 but could not. Presumably, 
he attempted to sell them at a reasonable price. He admitted 
that he could have sold them during that time but only if he 
were to “slaughter” respondent. He apparently did not under- 
stand respondent’s order of April 1 to mean that the sale was 
to be a sacrifice sale and we believe that respondent did not 
mean for his order to be construed as such in view of the favor- 
able impression of the market which respondent had on April 
1. There is some controversy in the record as to the state of 
the market in the beginning of April. Ritchie testified that the 
onion market during February, March and April was “sloppy,” 
there being more onions that customers. He said that on April 
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12 the price of onions varied from $1 to $2 a sack although he 
also said that the $1.85 offer received from Chess Brothers, Ltd., 
on April 11 was better than the market price. Respondent testi- 
fied that he had heard that the market was up around the first 
of April and that Ritchie had told him he could sell the onions 
for $2 a sack at that time. However, Ritchie said that although 
he had attempted to sell the onions, he could not move them. If 
we assume that U.S. No. 1 onions could have been sold for be- 
tween $1 and $2 per sack in the first two weeks of April, there 
is no evidence in the record that respondent’s onions could have 
brought such a price. To the contrary, the evidence indicates 
that the onions had deteriorated. Ritchie testified that the 800 
sacks sold to Chess Brothers, Ltd., were rejected because they 
were out of grade. Chess Brothers, Ltd., in its letter of May 
14, 1955, called them “far below standards required for this 
market” and “off-merchandise.” These 800 sacks as well as the 
other sacks had to be regraded prior to resale. 

It is possible that had the same distress sale as was finally 
held been made in the first two weeks of April respondent would 
not have suffered quite such a large loss as he finally did. How- 
ever, respondent, as counter-complainant, had the burden of 
establishing by the preponderance of the evidence (1) com- 
plainant’s duty to have thrown the onions on the market in the 
manner that was later done rather than to wait and attempt 
to get a better price for them, and (2) the amount for which 
respondent’s onions could have been sold had they been thus 
placed on the market. Upon all the evidence of record, we hold 
that respondent has failed to sustain his burden of proof. 

It is concluded that respondent’s failure to pay $1,306.98 to 
complainant is a violation of section 2 of the act. Reparation 
in that amount, with interest, should be awarded complainant 
and the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,306.98, with interest 
thereon at the rate of 5 percent per annum from June 1, 1955, 
until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5112) 


GLACIER PACKING Co., INC. v. LEHIGH VALLEY FROZEN Foops, 
Inc. PACA Docket No. 7052. Decided July 22, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. B. E. Kragen, of San Francisco, California, for complainant. Mr. John F. 
Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed February 11, 1957. 
The formal complaint was filed April 15, 1957. Complainant 
seeks an award of reparation in the amount of $3,911.53, which 
is alleged to be the total purchase price of 2 lots of fruit and 
vegetables delivered to respondent in June and July 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent May 1, 1957. A copy of the report of investigation 
was served upon complainant May 6, 1957. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Glacier Packing Co., Inc., 
whose address is P. O. Box 367, Sanger, California. 


2. Respondent is a corporation, Lehigh Valley Frozen Foods, 
Inc., whose address is 17th and Sumner Avenue, Allentown, 
Pennsylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 
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3. On or about May 1, 1956, in the course of interstate 
commerce, complainant sold to respondent the two lots of 
frozen fruit and vegetables described below. The vegetables 
were sold f.o.b. shipping point and the 50 cases of peaches were 
sold, delivered, Allentown, Pennsylvania. 


828 cases 24/10 Broccoli Spears, Grade A, 


656 doz. at 1.65 $1,082.40 
236 cases 24/10 Cauliflower, Grade A, 
472 doz. at 1.60 755.20 
100 cases 12/2 Broccoli Spears, Grade A, 
2,400 Ibs. at .20 480.00 
100 cases 12/2 Cauliflower, Grade A, 
2,400 Ibs. at .20 480.00 
25 cases 12/2-% Medium Asparagus Spears, 
Grade B, 750 Ibs. at .365 273.75 
$3,071.35 
Prepaid freight, 16,377 lbs. 
Gross, per cwt. 2.1718 355.68 
$3,427.03 
50 cases 6/8-1/2 Sliced Rio Oso Peaches, 
Grade A, 2,550 Ibs. at .19 484.50 
Total $3,911.53 


4. A lot of frozen vegetables meeting contract specifications 
was shipped from a loading point in the State of California 
on June 27, 1956, to respondent at Allentown, Pennsylvania. 
A lot of frozen fruit meeting contract specifications was shipped 
from a loading point in the State of Virginia on July 10, 1956, 
to respondent at Allentown, Pennsylvania. Respondent accepted 
the two shipments upon their arrival at destination and made 
no complaint with reference thereto. 


5. The total purchase price of the two lots of frozen fruit 
and vegetables, including freight prepaid for account of re- 
spondent, is $3,911.53, no part of which has been paid by re- 
spondent to complainant. 


6. The informal complaint was filed on February 11, 1957, 
which was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
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of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). Respondent’s failure to pay 
promptly to complainant the total purchase price, plus freight, 
of the two shipments of frozen fruits and vegetables is a viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $3,911.53, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,911.53, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1956, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5113) 


IDAHO POTATO GROWERS, INC. v. TOPLITZSKY & COMPANY, AN 
EstTATE. PACA Docket No. 7055. Decided July 22, 1957. 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 22, 1957. Com- 
plainant seeks an award of reparation in the amount of $960 
which is alleged to be the unpaid balance of the purchase price 
of a truckload of potatoes sold and delivered to respondent in 
July 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent May 10, 1957. A copy of the report of investigation 
was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
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notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.(8) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Idaho Potato Growers, Inc., is a corporation 
whose address is P. O. Box 978, Idaho Falls, Idaho. 


2. Respondent is M. Toplitzky & Company, an Estate, of 
which Flora J. Toplitzky is administratrix, whose address is 
217 Denargo Market, Denver, Colorado. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


38. On or about July 25, 1956, in the course of interstate 
commerce, complainant sold to respondent a truckload of U.S. 
No. 1 potatoes, consisting of 380—100 Ib. sacks at the agreed 
purchase price of $5.10 per cwt., f.o.b. shipping point, or a 
total of $1,938. 


4. On or about July 28, 1956, complainant shipped potatoes 
meeting the specifications of the contract from a loading point 
in the State of Idaho to respondent at Denver, Colorado. Upon 
arrival of the potatoes at destination, respondent accepted them 
and made no complaint with reference thereto. 


5. The total purchase price of the potatoes is $1,938, of 
which amount respondent has paid to complainant $969, leaving 
a balance of $969 due and owing complainant by respondent. 


6. The formal complaint was filed on April 22, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the agreed purchase price of the potatoes is a violation 
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of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $969, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $969, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5114) 


JACK RENFRO v. BARTLETT FooD PrRopucTs Co., INc. PACA 
Docket No. 7008. Decided July 22, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
the facts alleged in the complaint. 


Complainant pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed November 26, 1956. 
The formal complaint was filed January 11, 1957. Complainant 
alleges that he sold respondent several lots of potatoes during 
September 1956 for a total of $11,733.50, of which amount only 
$3,150 has been paid. Complainant, accordingly, requests an 
award of reparation in the amount of $8,583.50. 


A copy of the report of investigation made by the Department 
was served upon complainant March 11, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
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of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Renfro, whose address 
is 319 Sampson, Hereford, Texas. 


2. Respondent, Bartlett Food Products Co., Inc., is a cor- 
poration whose address is 480 North Mosley Street, Wichita, 
Kansas. At the time of the transactions involved herein, re- 
spondent was not licensed under the act but was subject to 
license. 


3. During September 1956, in the course of interstate com- 
merce, complainant sold to respondent 12 truckloads of Kenne- 
bec potatoes. The dates of shipment, quantities involved, and 
prices delivered Wichita, Kansas, are as follows: 


Date Shipped Quantity Price per Sack Total Price 
September 10, 1956 840 sacks $3.00 $1,020.00 
10, 1956 860 ” 3.00 1,080.00 
" 18, 1956 700 ” 3.00 2,100.00 
- 18, 1956 ao.Ct” 2.25 720.00 
e 19, 1956 $370 ” 3.00 1,110.00 
? 20,1956 1,080 ” 8.00 8,240.00 
” 20, 1956 san. ? 2.25 810.00 
_ 21, 1956 360 ” 3.00 1,080.00 
° 27, 1956 370.” 1.55 578.50 


Total $11,733.50 


4. Complainant shipped the potatoes by truck from Hereford, 
Texas, to respondent at Wichita, Kansas, on the dates and in 
the quantities shown. The potatoes were accepted by respondent 
at Wichita, Kansas, without complaint. 


5. Complainant has paid to respondent $3,150 of the total 
purchase price of $11,733.50, leaving $8,583.50 still due and 
owing. 

6. The formal complaint was filed within 9 months after 
the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

While the complaint alleges the sale of 11 truckloads of pota- 
toes to respondent, invoices and receipts attached to the com- 
plaint indicate said complaint is in error and that complainant 
sold and delivered to respondent 12 truckloads of potatoes, This 
fact is further revealed in the correspondence between the U. S. 
Department of Agriculture and respondent, which state that 
the transactions in question involved twelve truckloads of po- 
tatoes. Further corroboration is furnished by the Department’s 
report of investigation which states that 12 truckloads of pota- 
toes were involved in the transactions. It is concluded, therefore, 
that there were 12 truckloads of potatoes sold by complainant 
to respondent in September 1956. 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price due and owing for the 12 truck- 
loads of potatoes is in violation of section 2 of the act. Com- 
plainant should be awarded $8,583.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,583.50, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5115) 


WAVERLY GROWERS COOPERATIVE v. GUS SALICOS. PACA Docket 
No. 7051. Decided July 22, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Walker & Walker, of Winter Haven, Florida, for complainant. Mr. John F. 
Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed March 18, 1957. Com- 
plainant seeks an award of reparation in the amount of $793.76 
which is alleged to be the unpaid purchase price of two truck- 
loads of citrus fruit sold and delivered to respondent in Novem- 
ber and December 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent April 27, 1957. A copy of the report of investigation 
Was served upon complainant April 1, 1957. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Waverly Growers Coopera- 
tive, whose address is Waverly, Florida. 


2. Respondent is an individual, Gus Salicos, whose address 
is 1009 Jones Street, Fort Worth, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


8. In the course of interstate commerce, complainant, by 
oral contracts, sold to respondent two truckloads of citrus fruit, 
the dates of sale and the prices, f.o.b. shipping point, being as 
follows: 
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Dates Unit 
1956 Commodity and Description Price Extension 
Nov. 28 21 Boxes Waverly Famous 
Hamlin Oranges $1.625 $ 34.13 
29 Boxes Waverly Famous 
Early Oranges 1.625 47.13 
75 Boxes Waverly Famous 
Tangerines 3.00 225.00 
$306.26 
Dec. 5 300 Boxes Waverly Famous 
Early Oranges 1.625- 487.50 
$487.50 
TOTAL $793.76 


4. Two truckloads of citrus fruit meeting the specifications 
of the contracts were transported from shipping point in the 
State of Florida to respondent at Fort Worth, Texas. Upon its 
arrival at destination, said fruit was accepted by respondent 
who made no complaint with reference thereto. 


5. The total purchase price of the two truckloads of citrus 
fruit is $793.76, no part of which has been paid to complainant 
by respondent. 


6. The formal complaint was filed on March 18, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the 
total purchase price of the two truckloads of citrus fruit is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $793.76, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $793.76, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5116) 


C. E. DUNCAN PRODUCE Co. v. B & M TOMATO AND PRODUCE 
Co. PACA Docket No. 7033. Decided July 23, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. James E. Little, of Edinburg, Texas, for complainant. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed April 15, 1957. Com- 
plainant seeks an award of reparation in the amount of $544.58, 
the purchase price of a carload of tomatoes allegedly sold to 
respondent in December 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant April 30, 1957. A copy of the re- 
port of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. E. Duncan, doing busi- 
ness as C. E. Duncan Produce Co., whose address is P. O. Box 
1328, Donna, Texas. 


2. Respondent is an individual, Anthony Mazzola, doing busi- 
ness as B & M Tomato and Produce Co., whose address is 13 
Produce Row, St. Louis, Missouri. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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3. On or about December 16, 1956, in the course of inter- 
state commerce, and by written contract, complainant sold to 
respondent a carload of tomatoes, U.S. combination, average 
approximately 75% U.S. No. 1, size 6 x 7, at $2.25 per crate, 
delivered St. Louis, Missouri. 


4. Tomatoes meeting the specification of the contract were 
shipped from Donna, Texas to St. Louis, Missouri in car ART 
33198. The respondent accepted the tomatoes upon arrival in 
St. Louis. 


5. The net delivered price of the tomatoes is $996.75, less 
$452.17 allowance for transportation charges, or $544.58, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on April 15, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the carload of tomatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $544.58, with interest. 


ORDER 


Within 30 days from the date of the order, respondent shall 
pay to complainant, as reparation, $544.58, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5117) 


B. C. TREE FRuITS, LTD. v. NORTHERN PRODUCE EXCHANGE Co. 
PACA Docket No. 6549. Decided July 24, 1957. 


Rejection Without Reasonable Cause—Damages 





Since the apples tendered for delivery to respondent complied with the specifi- 
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cations of the contract, respondent’s rejection of the shipment was with- 
out reasonable cause. Respondent is ordered to pay to complainant the 
difference between the contract price and the amount recovered on resale. 


Messrs. Arthur C. Wangaard, Jr., and Seward R. Moore, of Minneapolis, 
Minnesota, for complainant. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, 
for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. Sec. 499a, 
et seq.). In a formal complaint filed April 1, 1955, it is alleged 
that complainant sold respondent a carload of Canadian Extra 
Fancy McIntosh apples for a total purchase price of $2,529.55, 
f.o.b. shipping point; and that apples of the kind, quality and 
grade called for in the contract were tendered to respondent at 
Rockford, Illinois, but that respondent refused to accept them. 
Complainant alleges that the apples were resold for the net 
amount of $1,271.87, leaving a balance of $1,257.68 due on the 
contract, for which amount claim is made. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent 
June 30, 1955. A copy of the report of investigation was served 
on complainant on the same date. Respondent filed an answer 
to the complaint July 20, 1955. 


Respondent denies that the apples which complainant tendered 
for delivery complied with the warranties of sale in that they 
were not packed in standard containers, but were packed in 
flimsy cartons which bore the stamped legend, “Experimental 
Box.” Respondent alleges that the apples were bruised as the 
result of the manner in which they were packed, and that the 
experimental boxes detracted from the salability of the com- 
modity. Respondent alleges, further, that the apples were war- 
ranted to be equal or superior to previous carloads of apples 
which complainant had sold to respondent, and that this war- 
ranty also was breached in that the apples were inferior to the 
previous shipments. 


An oral hearing was held at Rockford, Illinois, on May 17, 
1956. The complainant was represented by an attorney. John 
Martini testified for complainant and Robert B. Johnson testi- 
fied for respondent. Subsequent to the hearing, the matter was 











ith- 
the 
ale. 


lis, 
ois, 


SE ee Se 











B. C. TREE FRUITS, LTD. v. NORTHERN PRODUCE 749 


Cite as 16 A.D. 747 


reopened at respondent’s request to receive the deposition testi- 
mony of Jack Tuchten. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, B. C. Tree Fruits, Ltd., is a corporation 
whose address is Kelowna, British Columbia, Canada. 


2. Respondent, Northern Produce Exchange Co., is a corpo- 
ration whose address is Rockford, Illinois. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 


3. On or about October 28, 1954, in the course of interstate 
commerce, complainant sold to respondent one carload of 848 
forty-pound cell pack cartons of Canadian Extra Fancy MclIn- 
tosh apples for a total price of $2,529.55, f.o.b. shipping point. 
At the time of the sale, the carload was rolling, having been 
shipped from British Columbia, Canada, on October 25, 1954. 


4. On or about October 25, 1954, the apples involved in this 
proceeding were inspected at Rutland, British Columbia, by the 
Canadian Department of Agriculture and were certified as meet- 
ing the requirements of Canadian Extra Fancy Grade McIntosh 
Red apples. 


5. On or about November 2, 1954, the apples were tendered 
for delivery to respondent at Rockford, Illinois. Respondent ex- 
amined the apples and notified complainant’s sales agent, the 
C. H. Robinson Company of Chicago, Illinois, that the apples 
were rejected because of excessive bruising. Complainant’s sales 
agent agreed to move the carload to Chicago, Illinois, for Federal 
inspection, since there was no Federal inspector available at 
Rockford. 


6. On or about November 3, 1954, the carload of apples was 
inspected at Chicago, Illinois, and the Federal inspection cer- 
tificate shows the condition and grade of the apples to be as 
follows: 

“Condition: Generally firm to firm ripe. Average less than 

1% decay. Boxes adjacent centergate having 
ends pushed in shown 2 to 6%, average 3% 
damaged by bruising. Remainder of stock no 
damage by bruising. 
Canada Extra Fancy.” 
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7. On or about November 3, 1954, complainant’s sales agent 
advised respondent of the grade of the apples as found by the 
Federal inspector at Chicago and offered to return the apples 
to respondent at Rockford at no additional cost in freight, which 
offer respondent refused to accept. 


8. After attempting to resell the apples in Chicago without 
success, complainant’s sales agent forwarded them to Boston, 
Massachusetts, for resale on consignment. The apples were re- 
sold for the net amount of $1,272.87. In addition, complainant 
recovered a railroad loss and damage claim in the amount of 
$117.87 on the shipment. 


9. Although demand has been made, respondent has not paid 
to complainant any portion of the contract price of this carload 
of apples. 


10. Formal complaint was filed on April 1, 1955, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


Respondent’s defense in this case can be broken down into 
four principal contentions, which are: 


1. The C. H. Robinson Co., complainant’s agent, agreed 
to rescind the contract and take back the apples on ac- 
count of their bruised condition upon arrival at Rock- 
ford, Illinois. 


2. The C. H. Robinson Co. misrepresented the apples by 
failing to advise respondent that the apples were packed 
in flimsy containers, each of which bore the stamped 
legend, “Experimental Box.” 


8. The C. H. Robinson Co. misrepresented the apples as 
being equal to previous shipments of tray-packed apples, 
whereas they were not equal to the previous shipments 
due to their bruised condition. 


4. The C. H. Robinson Co. failed to exercise reasonable 
care and diligence in the resale of the apples and, there- 
fore, failed to establish the true extent of damages suf- 
fered as the result of respondent’s rejection of the 
apples. 
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In answer to the first contention, it is clear from the evidence 
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that respondent made an out-and-out rejection of the shipment 
upon its arrival at Rockford, Illinois, on November 2, 1954. 
There was no Federal inspector available at Rockford and re- 
spondent refused to order a Federal inspector from Chicago to 
come to Rockford to inspect the car and also refused to order 
the shipment sent to Chicago for inspecton. In the circumstances, 
complainant’s sales agent had no alternative but to request re- 
spondent to divert the shipment to Chicago for disposition. 
Immediately upon the arrival of the apples at Chicago, com- 
plainant’s agent ordered a Federal inspection. The inspector 
certified the grade of the apples to be “Canada Extra Fancy.” 
Some minor railroad damage at the center-gate was noted in 
the inspection. Complainant’s agent advised respondent of this 
inspection and gave respondent another opportunity to accept 
the car without any additional cost in freight to respondent, 
which offer respondent refused. We can find nothing from these 
facts which indicates an agreement on the part of C. H. Robin- 
son Co.’s sales agent to rescind the contract and take back the 
apples. 

John Martini, of C. H. Robinson Co., complainant’s sales 
agent, admitted that he did not inform respondent that the car- 
tons in which the apples were packed were marked “Experi- 
mental Box.” He testified that he did not know of this fact when 
he negotiated the sale on complainant’s behalf. The question, 
then, is whether complainant’s failure to disclose this informa- 
tion amounts to a wilful misrepresentation on complainant’s 
part, and if so, whether the misrepresentation is so basic as to 
justify the rescission of the contract. Respondent’s contention 
that the experimental boxes were flimsy or substandard in con- 
struction is not borne out by the record. There is no evidence 
to show that the boxes in question were of any lighter con- 
struction than standard boxes, nor does it appear that the ap- 
ples suffered any damage as the result of being packed in ex- 
perimental boxes. They still graded “Canada Extra Fancy” after 
the car arrived at Chicago, with no bruising damage except for 
some boxes adjacent to the center-gate which had suffered rail- 
road damage. In this connection, it should be noted that the 
carrier paid a loss and damage claim of $117.87 on the damaged 
apples even though they were packed in experimental boxes. As 
to whether the value of the apples was affected by reason of 
being packed in experimental boxes, respondent’s own witness, 
Robert B. Johnson, testified that the words “Experimental 
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Box” stamped on the cartons would not necessarily lower the 
value of the apples. He said that it might even enhance the 
value of the apples if the trade found the contents of the boxes 
to be unusually good; that the value of the apples would depend 
entirely upon the contents of the boxes, not on what is stamped 
on the outside. From all the evidence it is concluded that the 
words “Experimental Box” stamped on the cartons were of 
very minor significance, and that complainant’s failure to dis- 
close the fact that the cartons bore such a marking did not 
damage respondent in any way and was not a wilful misrepre- 
sentation of a material fact which would justify the rescission 
of the contract. 


Respondent’s third contention is that complainant’s sales agent 
misrepresented the apples by describing them as being equal 
to previous shipments of tray-packed apples, whereas they were 
not equal to such previous shipments due to their bruised con- 
dition. No proof of any kind was presented to support this 
contention. Respondent offered no evidence of the arrival condi- 
tion of any previous shipments of tray-packed apples, so that 
there is nothing in the record from which to judge whether 
the instant carload of apples was or was not equal in quality 
and condition to any previous shipments. Therefore, this con- 
tention must fail for lack of proof. 


There being no breach of warranty on complainant’s part, 
and it appearing that the apples tendered for delivery to re- 
spondent complied with the specifications of contract, it is con- 
cluded that respondent’s rejection of the shipment was without 
reasonable cause. Accordingly, consideration must be given to 
the matter of damages suffered by complainant as the result 
of respondent’s unlawful rejection. It is in this connection that 
respondent makes the contention that complainant’s agent, the 
C. H. Robinson Company, failed to exercise due care in the 
resale of the apples, and, therefore, that the net proceeds ob- 
tained therefrom cannot be used as a basis for the assessment 
of damages. Respondent contends that there was a good market 
for apples at Chicago at the time this shipment was rejected. 
Respondent also alleges that there was an undue delay in moving 
the apples to Boston for resale. 

“After an unjustified rejection by the buyer, the seller is 
only required to make reasonable efforts to mitigate the dam- 
ages by obtaining the highest price possible on resale. If, in 
the seller’s judgment, the resale can be made to better advan- 
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tage by diverting the car to another market than that at which 
it was rejected, and there is no indication of lack of diligence 
or bad faith in his so doing, the validity of the seller’s action 
will be upheld.” California Fruit Exchange v. Hecht Produce 
Co., 10 A.D. 231, 238. There appears to have been a delay of 
five or six days between the time the shipment arrived at 
Chicage after respondent’s rejection thereof and the time it 
was diverted to Boston. Complainant’s sales agent testified that 
after the shipment arrived at Chicago on November 3, he or- 
dered a Federal inspection. Upon receipt of the inspection re- 
port showing that the apples still graded “Canada Extra Fancy” 
complainant’s agent gave respondent another opportunity to ac- 
cept the shipment. Upon ascertaining that respondent would not 
take the apples under any condition, complainant’s agent at- 
tempted to resell the apples locally and at near-by markets but 
was unable to find a favorable sale. Then, after conferring with 
complainant and with other branch offices of the C. H. Robinson 
Company, it was decided to move the shipment to Boston, since 
this was deemed to be a good market for apples of this type. 
The apples arrived at Boston on Saturday, November 12, and 
were sold on a jobbing basis beginning on the following Tues- 
day, November 15. All sales were completed by November 19. 
In these circumstances, the delay in reselling the apples does 
not appear to have been unreasonable, nor due to any bad faith 
or lack of diligence on complainant’s part, and it is so concluded. 


The apples were resold for an average price of $3.08 per 
carton at a time when the Boston market for Eastern grown 
cell-pack McIntosh U. S. Fancy Grade apples, as published in 
the Fruit and Vegetable Reports issued by the Department, 
ranged from $2.75 for 96 size apples to $3.50 for 112 size. The 
requirements and standards of U. S. Fancy and Canadian Extra 
Fancy apples are comparable. Thus, this carload of distress ap- 
ples was sold for prices within the range of the quoted prices 
for apples of similar grade, variety, and pack on the Boston 
market. This would indicate that the resale was properly car- 
ried out and that reasonable prices were obtained for the ap- 
ples, and such is our conclusion. 


Having rejected the apples without reasonable cause, respond- 
ent is in violation of section 2 of the act. The measure of dam- 
ages, where there has been an unlawful rejection, is the differ- 
ence between the contract price and the net proceeds recovered 
on a prompt and prudent resale of the commodity. Accordingly, 
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reparation should be awarded to complainant from respondent 
in the sum of $1,139.81, which is the amount of the contract 
price less the net amount recovered from the resale of the 
apples and from the settlement of the loss and damage claim 
against the carrier. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,139.81, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1954, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5118) 


J. M. DUNGAN, TRUSTEE OF THE ESTATE OF ALBERT ROSSI, DOING 
BUSINESS AS AL ROSSI PRODUCE COMPANY, BANKRUPT v. J. 
SACHS COMPANY. PACA Docket No. 6105. Decided July 24, 
1957. 


Breach of Contract—Damages—Dismissal 


On the basis of the evidence of record, it is concluded that the tomatoes 
shipped to respondent were not in accordance with contract specifica- 
tions. Since the amount of damages exceeds the amount requested by 
complainant, the complaint is dismissed. 


Mr. Daniel Aronson, Jr., of San Francisco, California, for complainant. 
Messrs. Ira E. Arnold and E. W. Greenblatt, of Cleveland, Ohio, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On August 26, 1953, Al Rossi Produce Company filed 
a formal complaint alleging that during July 1953, he sold to 
respondent two carloads of tomatoes which respondent was ad- 
vised would probably not grade 50 percent U. S. No. 1 because 
of scars and misshapen. It is further alleged that two carloads 
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of tomatoes of the kind, quality and size specified were shipped to 
and accepted by respondent and that respondent paid $4,316.88 
on the two carloads but has failed to pay the balance due of 
$6,118.12. 

A copy of the report of investigation made by the Department 
was served upon the representative of Al Rossi Produce Com- 
pany on October 19, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
October 16, 1953. 

Respondent filed an answer on November 5, 1953, alleging 
that he contracted to purchase two carloads of “fine pinks and 
breakers which would meet a grade of 70% U.S. No. 1 and 
that these tomatoes would be 100 percent vine-ripened pinks and 
breakers.” Respondent denies that the tomatoes shipped were in 
accordance with the contracts and alleges that he wired Al 
Rossi Produce Company refusing to accept the shipments. Re- 
spondent requested an oral hearing. 

On June 18, 1954, a motion was filed which stated that Albert 
Rossi, doing business as Al Rossi Produce Company, had been 
adjudged bankrupt on April 23, 1954, by the Southern Division 
of the United States District Court for the Northern District 
of California and that J. M. Dungan had been appointed 
trustee. The substitution of the trustee as complainant was re- 
quested. This motion was granted. 

The oral hearing was held at Cleveland, Ohio, on September 
10, 1956. Both parties were represented by counsel. Two de- 
positions were offered and received in evidence by complainant 
and one by respondent. Two witnesses testified for respondent. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, J. M. Dungan, is the trustee of the estate 
of Albert Rossi, doing business as Al Rossi Produce Company, 
who was adjudged bankrupt on April 23, 1954, by the Southern 
Division of the United States District Court for the Northern 
District of California. At the time of the transaction involved 
herein, Albert Rossi, doing business as Al Rossi Produce Com- 
pany, was licensed under the act and his address was P. O. Box 
57, Gonzales, California. 


2. Respondent is an individual, Jack Sachs, doing business as 
J. Sachs Company, whose address is 2337 Traymore Road, 
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University Heights, Ohio, At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On or about June 12, 1953, in the course of interstate 
commerce, Al Rossi Produce Company contracted to sell to re- 
spondent one carload of Imperial Valley, California, tomatoes 
of various sizes in flats of two layers each. The prices were $4.25 
per flat for sizes 5 x 5, 5 x 6, and 6 x 6, $3.50 per flat for size 
6 x 7, and $2.50 per flat for size 7 x 7, f.o.b. Brawley, California. 
The tomatoes were represented by the seller to be 70% U. S. 
No. 1 and 100% vine-ripened pinks and breakers. On June 14, 
1953, Al Rossi Produce Company contracted to sell to respondent 
a second carload of Imperial Valley, California, tomatoes of 
various sizes, mostly 6 x 7 size, in flats of two layers each and 
on the same representations as the previous contract. The prices 
were $3.75 for sizes 5 x 5, 5 x 6 and 6 x 6, $2.75 for size 6 x 7, 
and $1,75 for size 7 x 7, f.o.b. Brawley, California. 


4. Pursuant to the first contract, Al Rossi Produce Com- 
pany shipped car PRR 2856 from Brawley, California, on June 
18, 1953, to respondent at St. Louis, Missouri. This car con- 
tained 1,584 flats, consisting of 130 size 5 x 5, 370 size 5 x 6, 
600 size 6 x 6, 470 size 6 x 7 and 14 size 7 x 7. On June 13, the 
car was diverted at respondent’s instruction to Harry Becker 
Co., Inc., Detroit, Michigan. 


5. On June 14, 1953, Al Rossi Produce Company shipped the 
second car, REX 1728, from Brawley, California, to respondent 
at St. Louis, Missouri. This car contained 1,280 flats, consisting 
of 107 size 5 x 5, 208 size 5 x 6, 360 size 6 x 6, 490 size 6 x 7 
and 115 size 7 x 7. 


6. Car PRR 2856 arrived at Detroit on June 17, 1953. An 
inspection was made by the United Perishable Inspection Serv- 
ice that same day. The inspection report issued read as follows: 


“Ordinary Quality. Stock clean, a few slightly dirty; well 
formed and 15 to 20% fairly well. Average 5% puffy and 
18% other severe defects, mostly scars. Also 35 to 40% 
slight. 


“Sound stock averages—49% green; 23% turning and 
28% firm ripe. 0 to 8% average 2% decay. Many tomatoes 
in all stages of ripeness are slightly soft.” 


7. Harry Becker Co., Inc. notified respondent it would not 
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accept the tomatoes in car PRR 2856, claiming they were not 
U. S. No. 2. Respondent diverted the car to John Micelli Com- 
pany, Cleveland, Ohio, to handle on a consignment basis but this 
company refused to handle the shipment on arrival. Respondent 
turned the load over to Buckeye State Produce to handle on 
consignment. The tomatoes were sold in Cleveland for gross 
proceeds of $4,627.33. After deducting various expenses, includ- 
ing express charges of $1,645.00, the net proceeds were 
$2,426.70. 


8. Car REX 1728 arrived at St. Louis, Missouri, on June 
17, 1958. On that date a Federal inspection was made of the 
upper two layers of the car. The inspection certificate reads as 
follows: 


“Quality: Stock is clean, generally fairly well to well 
formed, fairly smooth to smooth. Grade defects 
from 30 to 50%, average approximately 35% 
damaged by scars, misshapen and catfaces, in- 
cluding 3% serious damage. 


“Condition: Average approximately 50% mature green, 40% 
turning, 10% ripe. No decay. 


“Grade: Fails to grade U. S. No. 1 account grade defects 
in excess of the tolerance.” 


9. Respondent diverted car REX 1728 to Goldstein & Mal- 
linger Co., Pittsburgh, Pennsylvania, where it arrived on June 
18, 1953. The tomatoes were sold for gross proceeds of $3,680. 
After deducting various expenses, including express charges of 
$1,335.88, the net proceeds were $1,890.20. 


10. On June 17, 1953, respondent sent Al Rossi Produce 
Company the following telegram: 

“PURCHASED PRR 2856 EXPRESS CAR TOMATOES. 
BREAKERS AND PINKS ARRIVED 43 PER CENT 
DEAD GREEN PLUS VERY POOR GRADE STOPPING 
PAYMENT ON CHECK UNLESS RECTIFIED. CAR REX 
1728 PURCHASED UNDER SAME CONDITION AR- 
RIVED ST. LOUIS DIVERTED IT TO PITTSBURGH 
BEFORE I LEARNED OF INSPECTION SHOWING 
FROM 50 PER CENT TO 75 PER CENT DEAD GREEN 
WILL HOLD UP PAYMENT UNTIL RECTIFIED.” 


11. The invoice price of the tomatoes in car PRR 2856 was 
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$6,355. Respondent paid Al Rossi Produce Company the net 
proceeds of $2,426.70 realized from the sale of this car. The 
invoice price of the tomatoes in car REX 1728 was $4,080. Re- 
spondent paid Al Rossi Produce Company the net resale pro- 
ceeds of $1,890.20. 


12. The formal complaint was filed on August 26, 1953, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In this proceeding, complainant, as assignee of Al Rossi Pro- 
duce Company, seeks to recover $6,118.12, the balance of the 
total purchase price of two carloads of tomatoes sold by Al 
Rossi Produce Company to respondent, one carload on or about 
June 12 and the other on or about June 14, 1953. In the formal 
complaint, it is alleged that each contract specified tomatoes 
grading approximately 50% U.S. No. 1 and that the tomatoes 
shipped to respondent were of that grade. It is respondent’s 
position that the tomatoes were to be at least 70% U.S. No. 
1 grade and 100% vine-ripened pinks and breakers; that the 
tomatoes shipped did not meet these specifications, and that re- 
spondent accepted the two carloads of tomatoes and sustained 
damages of $8,876.67 by reason of the breach of warranty. Re- 
spondent states in his brief that he is not asking for affirmative 
damages but merely a dismissal of the complainant’s claim. 

The evidence shows that the two contracts were entered into 
in telephone conversations between Jack Sachs in Warren, Ark- 
ansas, and Juan Womble, sales manager and business representa- 
tive of Al Rossi Produce Company in El Centro, California. 
Womble testified that in the first conversation on July 12, 1953, 
Jack Sachs said he wanted a carload of No. 1 tomatoes to be 
pinks or breakers and he (Womble) replied as follows: 


“I told him this was impossible to load No. 1 tomatoes 
since we did not have any inspector to grade the tomatoes; 
that the only tomatoes available were tomatoes packed by 
local farmers commonly known as Filipino pack. Some were 
breakers, some were pinks, but all these tomatoes were well 
matured.” 


Womble further testified that he told Jack Sachs he would give 
him as good quality as he could. On cross-examination, Womble 
was asked whether he advised Jack Sachs that the tomatoes 
were extra fine quality and would grade at least 70% as U. S. 
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No. 1. Womble answered in the negative, stating that he told 
Sachs the tomatoes were inferior and were Filipino pack. 
Womble was next asked whether Sachs said he did not want 
green tomatoes, but that he must have pinks and breakers and 
Womble replied “Yes.” In answer to the further question 
whether he assured Sachs the tomatoes were all vine-ripened 
pinks and breakers, he replied “No, I told Jack the tomatoes 
were well ripened, Green, Breakers, and Pinks.” 


Jack Sachs testified that in the conversation of June 12, 1953, 
Womble stated he had some extra fine Marglobe tomatoes, the 
best in the Imperial Valley, and he could give respondent a car- 
load; that he (Sachs) asked if the tomatoes graded U. S. No. 1 
and Womble said the tomatoes would grade 70% U.S. No. 1 or 
better; and that he (Sachs) also asked if the tomatoes were 
pinks and breakers and Womble replied they would be 100% 
vine-ripened pinks and breakers. According to Sachs, he pur- 
chased one carload of tomatoes that day on the basis of the 
representations made by Womble and a second carload the 
next day on the basis of the same representation. 


Jack Sachs further testified there was a drought in Arkansas 
at the time of the purchase of the tomatoes and, consequently, 
a terrific demand for pink tomatoes existed. He also testified that 
the price on June 12, 1953, for U. S. No. 1 green tomatoes in 
33-pound lugs was $6.00 per lug for size 5 x 5 or 18 cents per 
pound, whereas the price he agreed to pay for that size pinks 
and breakers was $4.25 per 20-pound flat or 21 cents per pound. 


At the oral hearing R. T. Mumma, a Federal inspector in 
Cleveland, Ohio, testified that the inspection service has four 
classifications for the state of maturity in tomatoes, mature 
green, turning, ripe and soft and that the term “turning” would 
include both “pinks” and “breakers.” He testified further that 
tomatoes to be U. S. No. 1 or U. S. No. 2 grade must be mature 
but that the state of maturity—green, turning, ripe or soft— 
is strictly a factor of condition and not grade. 


The testimony of Womble and Jack Sachs relative to the 
terms of the two contracts is in direct conflict. Jack Sach’s 
testimony is corroborated by that of his brother Simon who 
was listening in on the conversations. From the very outset of 
this controversy, respondent has steadfastly insisted that the 
contracts called for “pinks” and “breakers.” On July 17, 1953, 
respondent advised Al Rossi Produce Company by telegram 
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that he purchased “pinks” and “breakers.” On June 18, 1953, 
respondent sent Al Rossi Produce Company the following tele- 
gram: 


“Holding you liable for any loss resulting from your breach 
of contract by failing to deliver breakers and pink tomatoes 
as per contract on express car PRR 2856 and REX 1728 
and making best disposition possible with these two cars.” 


On the basis of the evidence of record it is concluded that the 
parties agreed the tomatoes would be 70% U.S. No. 1 grade and 
100% vine-ripened pinks and breakers. It is further concluded 
that the tomatoes shipped to respondent were not all pinks and 
breakers and, therefore, were not in accordance with the con- 
tract specifications, This is evident from the inspection made at 
Detroit which shows that the tomatoes in car PRR 2856 were 
49% green and the inspection made at St. Louis which shows 
that the tomatoes in car REX 1728 were 50% green. These in- 
spections also indicate that the tomatoes were not 70% U.S. 
No. 1 or better when shipped. 


Since respondent accepted the two carloads of tomatoes, he 
is liable for the total purchase price thereof less the damages, 
if any, sustained by him by reason of the shipper’s breach of 
warranty. The measure of damages for breach of warranty is 
the difference between the market value of the tomatoes deliv- 
ered and the market value they would have had if they had 
complied with the warranties of sale. The market values to be 
considered are those at the time of delivery at the destination 
specified in the contracts, St. Louis, Missouri. The Federal 
Market News Reports issued in St. Louis contain no sales quo- 
tations for California tomatoes for June 14 through June 19, 
1953. To show the market value of the tomatoes delivered, re- 
spondent relies upon the amounts realized on resale. Sachs testi- 
fied that the two carloads were sold promptly and to the best 
advantage, PRR 2856 in Cleveland for gross proceeds of $4,- 
627.33 and REX 1728 in Pittsburgh for gross proceeds of 
$3,680.00. In the absence of other evidence the gross proceeds 
from the resales of PRR 2856 and REX 1728 are accepted as 
representing the value of the tomatoes at St. Louis on June 17, 
1953. 


Jack Sachs testified that the average market value of the vari- 
ous sizes of tomatoes meeting the terms of the contracts was 
$6 to $7 per flat at both Detroit and St. Louis on June 17, 
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1953. Using the lower figure of $6, the 2,864 flats in the two 
carloads would have had a market value of $17,184. Deducting 
from this amount the gross proceeds of $8,307.33 leaves 
$8,876.67. This is the damage sustained by respondent through 
complainant’s failure to ship tomatoes meeting contract specifi- 
cations, Since respondent is not asking for affirmative relief and 
its damages exceed the balance of the total purchase price, 
$6,118.10, due complainant, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5119) 


H. C. R. CORPORATION v. SACKS Bros. PACA Docket No. 6901. 
Decided July 24, 1957. 


Acceptance—Failure to Prove Breach 
of Warranty 


Since respondent accepted the produce and has failed to prove a breach of 
contract on the part of complainant, respondent is liable for the total 
purchase price. 


Complainant and respondent, pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 16, 1956. The 
formal complaint was filed October 5, 1956. Complainant seeks 
an award of $257.50, which is alleged to be the purchase price 
of 103 cartons of tomatoes sold to respondent on June 20, 1956. 
A copy of the complaint and a copy of the report of investiga- 
tion made by the Department were served upon respondent, the 
return receipt bearing the postmark date of October 20, 1956. 
A copy of the report of investigation was served upon com- 
plainant October 19, 1956. 

Respondent filed an answer October 25, 1956. It admitted the 
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purchase of the 103 cartons of tomatoes on June 20, 1956, but 
alleged that the quality on delivery was not as represented by 
complainant. 

The amount claimed in this proceeding is under $500 and the 
issues were submitted under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to this procedure, complainant filed an opening statement on 
November 15, 1956. Respondent filed an answering statement 
on December 26, 1956, and complainant’s reply thereto was filed 
on February 4, 1957. 


FINDINGS OF FACT 


1. Complainant is a corporation, H. C. R. Corporation, whose 
post office address is 374 Washington Street, New York, New 
York. 


2. Respondent is a partnership composed of Benjamin Sacks, 
Samuel Sacks, and Joseph Sacks, doing business as Sacks Bros. 
Its post office address is 150 South Main Street, Liberty, New 
York. Respondent, at the time of the transaction involved herein, 
was licensed under the act. 


3. On or about June 20, 1956, in the course of interstate 
commerce, complainant sold to respondent 103 cartons of Florida 
tomatoes, at $2.50 per carton, for a total price of $257.50. Re- 
spondent’s driver accepted the tomatoes at the store of com- 
plainant and respondent made no complaint thereto until June 
24, 1956, at which time complainant’s salesman was told by 
respondent that the quality of the tomatoes was unsatisfactory. 


4. Respondent subsequently tendered complainant a check 
in the amount of $154.50 in settlement of complainant’s claim, 
but the check was refused. No part of the purchase price of 
$257.50 has been paid by respondent. 


5. The formal complaint was filed on October 5, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that its buyer was shown samples of 
tomatoes at complainant’s place of business and subsequently 
ordered 103 cartons of similar fruit at $2.50 per carton; that 
the 103 cartons of tomatoes were loaded on respondent’s truck 
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and the “sold” ticket was signed by the driver, whose inspection 
was limited to counting the cartons; that the tomatoes appeared 
to be of good quality when respondent received them. Respond- 
ent further contends that it resold the tomatoes, but the buyers 
returned them with the complaint that they were black, cracked 
and rotten on the bottom; that adequate inspection by respondent 
was not possible when the tomatoes arrived at respondent’s place 
of business, since they were packaged and completely wrapped 
in cellophane; that the tomatoes were reworked after they were 
returned to respondent by the buyers, with 25 boxes being 
thrown away and 78 boxes being sold for $1.00 each; and that 
the tomatoes in the shipment did not correspond to those shown 
the buyer by complainant and were not U.S. No. 1. 
Respondent admits having purchased and accepted the ship- 
ment of tomatoes from complainant. Having accepted the ship- 
ment, respondent became liable to complainant for the purchase 
price, less any provable damages sustained by respondent as the 
result of breach of contract on the part of complainant. See 
Piazza Company v. J. Bere Fruit Company, et al., 13 A.D. 400. 
In failing to pay complainant the invoice price for the ship- 
ment of tomatoes, respondent apparently asserts complainant’s 
breach of an express warranty as a defense. It is difficult, how- 
ever, to ascertain the grounds upon which respondent relies 
for the existence of such warranty. Neither the invoice nor the 
sales ticket contain any notation as to a particular grade or 
quality. It does not appear that complainant ever represented 
to respondent that the tomatoes comprising this lot were to be 
U. S. No. 1 grade. Perhaps respondent’s buyer saw the samples 
of tomatoes in New York, judged them to be U.S. No. 1, hence 
expected the shipment to be of that grade. This at least is sug- 
gested in respondent’s answer: 
“These tomatoes were entirely different from the tomatoes 
shown to our buyer in New York, and were not No. 1 
tomatoes.” 
But this is at best mere conjecture, and proves nothing beyond 
the possibility of a misunderstanding on the part of respondent 
and its buyer as to the quality of the shipment. The burden of 
proof rests upon respondent to prove an express warranty in 
connection with the 103 cartons of tomatoes. The burden of 
proof has not been sustained and any defense based on such 
alleged warranty is therefore without foundation. 
Although complainant made no express warranty as to quality, 
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there was an implied warranty that the tomatoes sold by com- 
plainant to respondent would be of merchantable quality and 
condition. C. Basil Company v. Samuel P. Mandell Company, 
12 A.D. 1198. Respondent alleges that it sold the tomatoes on 
the same day that they were purchased from complainant (June 
20) with all the tomatoes being returned that same day for 
defects of quality. This allegation is supported by no invoices 
or bills of sale showing quantities sold, quantities returned, 
customer identity, prices obtained, and dates of sale. Respondent 
submitted a statement signed by three of its employees to the 
effect that the 103 cartons returned had been revoked, with 25 
cartons being dumped and 78 cartons being sold for $1.00. This 
statement in support of the pleadings is not verified and can 
be given little weight. 

Respondent, as the party in possession of the facts, must 
prove the breach of implied warranty of merchantability by a 
preponderance of the evidence. It has failed to sustain this bur- 
den of proof. Respondent’s failure, therefore, to pay the pur- 
chase price of the tomatoes to complainant is in violation of 
section 2 of the act. Reparation of $257.50, with interest, should 
be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, $257.50, plus interest thereon at 
the rate of 5 percent per annum from July 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served on the parties. 


(No. 5120) 


LANG-LAWLESS FRUIT COMPANY, INC. v. THE KROGER COMPANY. 
PACA Docket No. 6712. Decided July 24, 1957. 


Appeal Inspection—Rejection Without Reasonable 
Cause—Damages 


A Federal inspection, restricted to the upper two layers of the load, certified 
the grapefruit as failing to grade U.S. No. 2 and respondent rejected 
the shipment. An appeal inspection, which is an unrestricted inspection 
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and which makes null and void a previous inspection certificate, graded 
the grapefruit as U.S. No. 2. Therefore, it is concluded that the grape- 
fruit tendered to respondent met contract specifications and respondent’s 
rejection was without reasonable cause. Respondent is liable to com- 
plainant for damages sustained because of the rejection. 


Mr. A. E. Fowler, of Winter Haven, Florida, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. John C. Chernauskas, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed September 19, 1955. 
Complainant seeks reparation in the amount of $741.01, the 
alleged balance of the purchase price of a carload of grapefruit 
sold and delivered to respondent in May 1955 and which was 
rejected by respondent. 

A copy of the report of investigation made by the Department 
was served upon complainant October 3, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. A copy of a supple- 
mental report of investigation was served upon complainant 
January 5, 1956, and upon respondent January 6, 1956. 

In an answer filed February 10, 1956, respondent generally 
denied liability and as an affirmative defense, alleged that the 
grapefruit, upon arrival at destination, failed to meet contract 
specifications and was, therefore, rejected. 

An oral hearing was requested by respondent in its answer 
but subsequently, by agreement, the parties submitted their evi- 
dence in the form of depositions. Complainant submitted the 
depositions of Lester Collier and A. L. Campbell, and respondent 
submitted the depositions of A. J. Kirkland, Ronald Beech, R. 
J. Kelly, C. J. Kolloch, Henry Olberding, and H. R. Wyllys. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Lang-Lawless Fruit Company, Inc., is a 
corporation whose address is Winter Haven, Florida. 


2. Respondent, The Kroger Company, is a corporation whose 
address is 35 East 7th Street, Cincinnati, Ohio. At the time 
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of the transaction involved herein, respondent was licensed un- 
der the act. 


8. On or about May 11, 1955, in the course of interstate 
commerce, complainant sold to respondent a carload of 528 1-3/5 
bushel wirebound crates of Marsh Seedless grapefruit, U.S. No. 
2 grade, size 56, at $1.50 per crate, f.o.b. shipping point, sub- 
ject to grade upon arrival, or a total purchase price of $792. 
The grapefruit consisted of 304 crates of Nanette brand, 92 
crates of Sunlit brand, and 132 crates of Lake Morton brand. 


4. The grapefruit was federally inspected at shipping point 
on May 11, 1955. The quality and condition of the grapefruit 
were certified to be as follows: 


“Stock is mature; firm, well formed, to slightly misshapen; 
well to slightly colored; smooth to slightly rough texture; 
generally less than 14 discolored. Grade defects within tol- 
erance. No decay. 

“Grade: U.S. No. 2.” 


This inspection certificate also contained the following remarks: 


“Samples taken from bins. Meets Secretary’s order. In- 
cluded in the above are 92 boxes labled Sunlite and 132 
boxes labled Lake Morton: not covered by this certificate.” 


5. Complainant shipped from Winter Haven, Florida, to re- 
spondent at Madison, Wisconsin, grapefruit meeting the specifi- 
cations of contract. Said grapefruit was federally inspected at 
destination on May 17, 1955, and the grapefruit was certified 
to be as follows: 


“Quality: All lots stock mature, generally well formed, 
fairly well colored, fairly smooth texture. Grade defects 
of U.S. No. 2 average 3% consisting mostly of serious 
damage by scale and scars. 


“Condition: All lots generally firm. Nanette lot—2 to 6%, 
average 4% decay, Blue Mold Rot generally in advanced 
stages. Average 6% damage by skin breakdown. Lake Mor- 
ton and Sunlit lots—average less than 1% decay. 


“Grade: Sunlit and Lake Morton lots—U. S. No. 2 Nanette 
lot—Now fails to grade U. S. No. 2 only account decay. 

“Remarks: Inspection and certificate restricted to produce 
in 2 upper layers of load.” 





— ON 








un- 


ate 
3/5 
No. 
ub- 


92 


lit 
a; 


eC; 
)]- 


l- 


9 











LANG-LAWLESS FRUIT CO. v. BECKER 767 


Cite as 16 A.D. 764 


6. After receiving the destination inspection report, re- 
spondent rejected the grapefruit. Complainant requested an ap- 
peal inspection, but was unable to obtain one in Madison at the 
time. Complainant shipped the produce to Chicago, Illinois, and 
on May 20, 1955, an appeal inspection was made. The results of 
said appeal inspection are as follows: 


“Quality: Stock clean, generally well formed, fairly well 
colored and fairly smooth texture. Grade defects average 
3%, chiefly Scale and Scars. 


“Condition: Generally firm. Samples generally show 2 to 
11%, few none, average 5% serious damage by skin break- 
down. In most samples 2 to 6%, some none, average 3% 
decay, Blue Mold Rot, generally in advanced stages. 


“Grade: U.S. No. 2. 


“Remarks: Records of Chicago Fruit Auction show un- 
loaded from car FDEX 9401. This certificate covers an ap- 
peal inspection on the above described shipment which was 
previously inspected and reported on Madison, Wisconsin, 
Federal Certificate No. B-226571 which is reversed upward 
as to Grade.” 


7. The grapefruit was ultimately turned over to G. A. Meyer 
& Co. and was sold at auction for the account of whom it may 
concern at the Chicago Fruit Auction Sales Company in Chicago, 
Illinois, for a net sum of $50.99. 


8. The formal complaint was filed on September 19, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Under the contract involved herein, complainant sold to re- 
spondent a carload of U.S. No. 2 grade, Marsh Seedless grape- 
fruit, size 56, at an agreed price of $1.50 per crate, f.o.b. ship- 
ping point, subject to grade upon arrival. The carload of grape- 
fruit contained 528 crates, consisting of 304 crates of Nanette 
brand, 92 crates of Sunlit brand, and 132 crates of Lake Morton 
brand. The terms of this contract are not in dispute. The only 
question in issue is whether or not the grapefruit met the con- 
tract specifications of U.S. No. 2 grade upon arrival at destina- 
tion. 


The grapefruit was inspected at destination, Madison, Wis- 
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consin, by respondent’s produce foreman and inspector, Henry 
Olberding, who reported that the Nanette brand grapefruit 
averaged 4% decay and, therefore, did not grade U.S. No. 2. 
Olberding’s inspection was restricted to the upper two layers 
of the load. Respondent requested a Federal inspection and the 
results of this inspection are recited in Finding of Fact No. 5. 
This inspection reported that the Nanette brand grapefruit 
failed to grade U.S. No. 2 account of excess decay. This in- 
spection was also restricted to the upper two layers of the load. 
Respondent rejected the shipment because the Nanette brand 
apparently failed to grade U.S. No. 2 on arrival. 


Complainant was not satisfied with the results of the Federal 
inspection made in Madison, Wisconsin, and requested an ap- 
peal inspection. However, the Federal inspectors in Madison 
were not available for an appeal inspection at that time. Com- 
plainant thereupon shipped the grapefruit to Chicago, Illinois, 
and an appeal inspection was made at that point. The results 
of the appeal inspection are set forth in Finding of Fact No. 
6. This was an unrestricted inspection and reversed the Madi- 
son inspection upward as to grade, grading the grapefruit as 
U.S. No. 2. 


The regulation relating to the effect of an appeal inspection 
reads as follows (7 CFR 51.31): 


“Superseded certificates. When an original inspection cer- 
tificate shall have been superseded by an appeal inspection 
certificate, such original inspection certificate shall not 
thereafter represent the quality or condition of the product 
described therein. If the original and all copies of the super- 
seded certificate have not previously been submitted to the 
person receiving the application for appeal inspection, the 
officer issuing the superseding certificate shall forward 
notice of such issuance and of the superseding of the origi- 
nal certificate to such persons as he considers necessary to 
prevent fraudulent use of the superseded certificate.” 


Accordingly, the Federal inspection certificate issued on the 
Madison, Wisconsin, inspection is null and void and of no effect. 


It is respondent’s contention that the appeal inspection should 
be considered in the light of other inspections made of the 
grapefruit which indicated that the Nanette brand grapefruit 
failed to grade U. S. No. 2 account of excess decay. Respondent 
refers to the inspections made at Madison, Wisconsin, by the 
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Federal inspector and Mr. Olberding of respondent company. 
However, as indicated above, the Federal inspection made at 
Madison was reversed by the appeal inspection in Chicago made 
2 days later. In addition, both inspections made at Madison were 
restricted to the upper two layers of the load. It is common 
knowledge that a higher temperature prevails at the top of a 
carload and also that the decay is usually higher in the top layer 
than in the lower ones. The Auster Co. v. Wesco Foods Co., 11 
A.D. 70 (1952) ; Jack Boles v. Yukon & Sons Produce Co., Inc., 
7 A.D. 871 (1948). Accordingly, an inspection restricted to the 
upper layers of the load is not entirely representative of the 
entire load. This is borne out by the fact that the unrestricted 
Federal appeal inspection made in Chicago 2 days after the 
Madison Federal inspection graded the grapefruit as U. S. No. 
2. In view of the above considerations, we are of the opinion 
that the restricted inspections are entitled to little weight when 
compared to the unrestricted appeal inspection. 


Two other inspections were cited by respondent in derogation 
of the appeal inspection. These inspections were made in Chicago 
by C. J. Kolloch of the Western Weighing & Inspection Service 
and R. J. Kelly of the City Perishable Inspection Service. Both 
these inspections were apparently made while the produce was 
on the auction company floor and were unrestricted. Both in- 
spectors stated that the Nanette brand grapefruit contained an 
average of 4% decay. This is 1% over the allowable 3% decay 
for grade U. S. No. 2. The appeal inspection was made by two 
official Federal inspectors, whose duty it is to apply the promul- 
gated Standards and Grades to the produce they inspect. In our 
view, the opinion of these inspectors in applying the U. S. 
Standards and Grades is entitled to greater weight than that 
of a private inspector, especially since this was an appeal in- 
spection. In addition, a salient consideration, apparently over- 
looked by respondent is the fact that under the contract involved 
herein, the carload of grapefruit as a whole was required to 
grade U.S. No. 2 on arrival at destination. The contract did not 
require the grapefruit of each brand to so grade. The inspections 
referred to by respondent recite that of the three brands of 
grapefruit contained in the car only the Nanette brand failed 
to meet U. S. No. 2 grade specifications. The other two brands 
made the grade. Since the grapefruit was purchased on the 
basis that the whole carload would grade U. S. No. 2, it may 
be that if the private inspectors referred to by respondent had 
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taken the average decay of the whole carload, and had not 
segregated the decay in each brand, then they might have come 
to the conclusion, as did the Federal inspectors on the appeal 
inspection, that the average decay in the whole car of grape- 
fruit was within the allowable range for U. S. No. 2 grade. In 
view of the above considerations, it is our conclusion that the 
grapefruit tendered for delivery to respondent by complainant 
met the specifications of contract in that it was U.S. No. 2 grade 
when delivered and accordingly, respondent’s rejection of the 
commodity was without reasonable cause and a violation of 
section 2 of the act. Respondent is liable to complainant for 
damages sustained by reason of the rejection. 


The measure of damages where a buyer rejects without reas- 
onable cause is the difference between the contract price and 
the net proceeds recovered on a prompt and prudent resale of 
the commodity. Harris v. Damiano, 14 A.D. 1014 (1955). After 
respondent’s rejection, complainant attempted to sell the grape- 
fruit in Madison, Wisconsin. Apparently, however, there was 
no market for the produce at that time. Respondent supports 
this fact since it attempted to help complainant by finding a 
buyer but was unsuccessful. Complainant thereupon shipped the 
grapefruit to G. A. Meyer & Co. at Chicago, Illinois, where it 
was sold on auction for the net proceeds of $50.99. It appears, 
and there is no evidence to the contrary, that the grapefruit was 
promptly and prudently sold for the best prices obtainable. The 
agreed purchase price of the grapefruit was $792.00. The net 
proceeds received on the resale of the grapefruit was $50.99. 
Subtracting the latter sum from the contract price leaves a 
balance of $741.01 due and owing complainant from respondent. 
Reparation in this amount, with interest, should be awarded 
complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $741.01, with interest thereon 
at the rate of 5 percent per annum from June 1, 1955, until 
paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 





not 
me 
eal 
pe- 


he 
nt 
de 
he 
of 
or 





BORDER BANANA DISTRS. v. BARISH PROD. CO. 771 
Cite as 16 A.D. 771 


(No. 5121) 


BORDER BANANA DISTRIBUTORS v, BARISH PRODUCE COMPANY, 
Inc. PACA Docket No. 7027. Decided July 25, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received February 11, 
1957, and a formal complaint was filed March 27, 1957. Com- 
plainant seeks an award of reparation in the amount of $7,399.- 
82, the alleged purchase price of six truckloads of bananas sold 
and delivered to respondent in December 1956 and January 
1957. 

A copy of the report of investigation made by the Department 
was served upon complainant April 8, 1957. A copy of the re- 
port of investigation and a copy of the formal complaint were 
served upon respondent April 15, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constiute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Antonio Ferraez, doing 
business as Border Banana Distributors, whose address is P. O. 
Box 89, Brownsville, Texas. 


2. Respondent, Barish Produce Company, Inc., is a corpora- 
tion, whose address is 1126 South Central Expressway, Dallas, 
Texas. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 
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3. In the course of foreign commerce, and by oral contracts, 
complainant sold to respondent six lots of Ecuadorian bananas. 
The dates of sale, prices f.o.b. New Orleans, Louisiana, and 
wharfage at 10¢ per cwt. are as follows: 


Date Quantity Unit Price Wharfage Total 
Dec. 27, 1956 26120 Ibs. specials $4.50 cwt. $26.12 $1201.52 
Jan. 8, 1957 26100 Ibs. ? 4.50 ” 26.10 1200.60 
Jan. 10, 1957 24540 Ibs. Y 450 ” 24.54 1128.84 
Jan. 16, 1957 22280 Ibs. ” 5.00 ” 22.28 1136.28 
Jan. 23, 1957 26640 lbs. - 5.00 ” 26.64 1858.64 
Jan. 30, 1957 26440 Ibs. 5.00 ” 26.44 1848.44 





Total $7374.32 


4. On the shipment of January 3, 1957, complainant ad- 
vanced $25 to the truck-driver, which amount was not refunded 
by respondent to complainant. 


5. Ecuadorian bananas meeting the specifications of the 
contracts were shipped by truck from New Orleans, Louisiana, 
to respondent at Dallas, Texas, and upon arrival were accepted 
by respondent without complaint. 


6. The total purchase price of the six truckloads of bananas, 
plus the $25 advanced to the truck-driver, is $7,399.32, no part 
of which has been paid by respondent to complainant, 


7. The formal complaint was filed March 27, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failuye of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the bananas and the advance to the truck- 
driver is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $7,399.32, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,399.32, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1957, until paid. 
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The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5122) 


KELSO PRODUCE v. CREECH PRopUCE. PACA Docket No. 7058. 
Decided July 25, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed February 28, 1957. 
Complainant seeks an award of reparation in the amount of 
$3,716.35, which is alleged to be the unpaid purchase price for 
two truckloads of fruit and vegetables sold and delivered to 
respondent in November 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent May 18, 1957. A copy of the report of investigation 
was served upon complainant May 11, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Herbert Kelso, trading as 
Kelso Produce, whose address is 414-415 Terminal Market, San 


Antonio, Texas. 
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2. Respondent is an individual, Cliffie C. Creech, trading as 
Creech Produce, whose address is 406 South Olive, Carlsbad, 
New Mexico. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. In the course of interstate commerce, complainant sold 
to respondent 2 truckloads of assorted fruit and vegetables as 
follows: 

Invoice Invoice 
Date Number Price 


November 17, 1956 19 $1,591.60 
November 28, 1956 29 & 29A 2,124.75 


Total $3,716.35 


4. Two loads of fruit and vegetables meeting the specifica- 
tions of the contracts were transported by truck from a ship- 
ping point in the State of Texas to respondent at Carlsbad, New 
Mexico. Upon arrival of the fruit and vegetables at destination, 
respondent accepted the shipments and made no complaint with 
reference thereto. 


5. The two shipments of fruit and vegetables also contained 


a quantity of pecans, coconuts and crates at the invoice price 
of $499.85. These items are not within the jurisdiction of the 
Secretary under the act. The invoice price of the fruit and vege- 
tables in the two shipments amounted to $3,216.50, no part of 
which has been paid to complainant. 


6. The formal complaint was filed on February 28, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


While complainant, in the formal complaint, seeks a repara- 
tion award in amount of $3,716.35, the shipments to respondent 
contained a quantity of pecans, coconuts and some crates at the 
invoice price of $499.85. These items are not perishable agri- 
cultural commodities as defined in the act and are, therefore, 
not within the jurisdiction of the Secretary under the act. The 
invoice price of the fruit and vegetables involved herein amounts 
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to $3,216.50. Respondent’s failure to pay promptly to complain- 
ant this amount is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $3,216.- 


50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,216.50, with interest 
thereon at the rate of 5 percent per annum from December 1, 


1956, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5123) 


MENDELSON-ZELLER CO. v. UNITED FRUIT DISTRIBUTORS. PACA 
Docket No. 7028. Order issued July 17, 1957, by Thomas J. 
Flavin, Judicial Officer. 


(No 5124) 


REYNOLDS REED v, WILLIAM SEYCHEW. PACA Docket No. 7047. 
Order issued July 23, 1957, by Thomas J. Flavin, Judicial 


Officer. 





